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Bail  Bond  Forfeitures 
and  School  Revenue 


Richard  A.  Schwartz 


OVER  THE  PAST  SEVERAL  YEARS 
numerous  articles  in  the  School  Law  Bul- 
letin have  dealt,  in  one  way  or  another, 
■  with  decreases  that  affect  public  educa- 
tion. Enrollment  is  declining,  reductions 
in  force  are  being  effected,  and  school 
financing  is  becoming  increasingly  diffi- 
cult. Schools  face  budget  cuts  or  inade- 
quate increases  from  every  funding  level 
of  government.  In  dealing  with  these 
problems,  school  officials  might  take  a 
look  at  one  area  of  public  concern  that  is 
ever  on  the  rise:  crime. 

This  article  concentrates  on  various 
methods  by  which  school  boards  and 
their  attorneys  might  pursue  the  revenue 
derived  from  the  fines  and  forfeitures 
that  are  imposed  by  the  criminal  justice 
system,  which  the  statutes  and  constitu- 
tions of  several  states  grant  to  the  public 
schools.  Because  the  provisions  that  ap- 
propriate and  delegate  these  moneys  vary 
greatly  from  state  to  state,  this  article 
concentrates  on  recent  developments  in 
the  State  of  North  Carolina.  But  it  should 
not  be  disregarded  by  readers  in  other 
states,  because  statutes  regulating  the  bail 
bond  business  and  case  law  interpreting 
(continued  on  page  10) 
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The  Copyright  Law: 

Videotaping  and 

Photocopying 

Rebecca  Ballentine 

IN  1977  the  School  Law  Bulletin  carried 
an  article  on  the  Copyright  Act  of  1977. 
Guidelines  that  accompanied  that  legisla- 
tion partially  addressed  the  "fair  use"  of 
copyrighted  material  by  nonprofit  educa- 
tional institutions  but  left  the  more  com- 
plicated area  of  off-air  recording  of 
broadcasts  for  further  study.1  Two  more 
recent  major  developments  affecting  edu- 
cational institutions  are  worth  noting. 
The  first  is  videotaping,  and  the  other 
deals  with  litigation  involving  the  copying 
of  music. 

Videotaping 

Schools  and  colleges  may  videotape  a 
television  program  for  showing  in  a  class- 
room; but  they  usually  may  show  it  only 
once,  and  they  may  not  keep  the  video- 
tape more  than  45  days  without  a  license 
(continued  on  page  14) 
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I .  See  Ballentine,  "The  New  Copyright  Law 
and  the  Public  Schools,"  8  School  Law  Bull. 
I  (Jan.  1977). 


TH  AT  TH  E  STATE'S  control  and  regu- 
lation of  education  constitute  a  significant 
intrusion  into  the  autonomy  and  privacy 
of  American  families  can  scarcely  be 
doubted.  Except  possibly  for  the  power 
to  tax,  no  other  exercise  of  the  state's 
power  so  directly  affects  as  many  of  the 
nation's  citizens  as  do  the  educational 
requirements  laid  down  by  the  various 
states.  The  numbers  alone  are  compelling. 
In  the  fall  of  1976,  for  example,  just  under 
50,000,000  students  were  enrolled  in  pub- 
lic and  private  schools  in  kindergarten 
through  grade  twelve.  For  those  years 
bracketed  by  the  typical  state  compulsory 
education  law— ages  seven  to  sixteen— 
the  percentage  of  the  age  group  actually 
enrolled  in  school  approached  100  per 
cent.  Virtually  everyone  attends  school 
for  an  extended  period  of  time,  and  as  a 
result  virtually  every  family  with  children 
encounters  the  regulatory  powers  of  the 
state  that  cluster  around  the  educational 
experience. 


The  author,  a  former  teacher,  is  an  associate 
in  the  law  firm  of  Wald,  Harkrader  &  Ross  in 
Washington,  DC.  This  article  is  adapted  from  a 
paper  prepared  for  Professor  John  G.  Simon  of 
the  Yale  Law  School. 
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The  state's  regulation  and  control  of  education  take  many 
forms.  Perhaps  the  most  visible  manifestation  of  the  state's 
power  is  the  compulsory  education  law  currently  in  effect  in 
every  state  except  Mississippi.  The  typical  law  requires 
attendance  of  all  children  between  the  ages  of  seven  and 
sixteen  at  either  a  public  school  or  a  state-regulated  private 
school  or  enrollment  in  an  alternative,  statutorily  approved 
program.  These  laws  are  backed  by  sanctions  directed  at  the 
noncomplying  parent. 

The  available  evidence  suggests,  however,  that  rather  than 
being  coercive,  compulsory  education  laws  reflect  and  sup- 
port the  desires  of  the  overwhelming  majority  of  parents.  As 
a  result,  the  more  critical  elements  of  state  intrusion  are  the 
near  monopoly  by  the  state  of  the  schools  themselves  and  the 
pervasive  regulation  of  what  goes  on  in  both  public  and 
private  schools.  The  states — either  directly  or  through  the 
local  school  districts  created  by  them — prescribe  curricula, 
set  standards  for  professional  employees,  determine  require- 
ments for  graduation,  and  establish  the  length  of  the  school 
day  and  year.  For  public  schools,  they  fix  discipline  proced- 
ures, and  they  have  the  power  to  remove  children  from  the 
school  altogether.  In  short,  the  state  not  only  forces  all 
children  to  attend  school  for  approximately  ten  years  but 
also  determines  what  will  happen  to  those  children  while 
they  are  there. 

Given  such  a  large  state  involvement  in  the  lives  of  Amer- 
ica's children  and  the  importance  parents  traditionally  attach 
to  their  children's  educational  experience,  the  relationship 
between  the  schools  and  the  nation's  families  has  been  re- 
markably free  of  conflict.  A  handful  of  Supreme  Court  cases 
have  established  certain  limits  beyond  which  the  states  may 
not  go  in  regulating  education.  States  may  not  require  that 
children  attend  only  public  schools.1  They  may  neither  re- 
quire a  flag  salute2  nor  allow  prayer  in  the  public  classroom.3 
They  may  not  compel  education  beyond  the  eighth  grade  for 
followers  of  the  Old  Order  Amish  sect,4  and  they  may  not 
prohibit  the  teaching  of  foreign  languages.5  They  must  re- 
spect, to  an  undefined  extent,  the  First  Amendment  rights  of 
students,6  and  they  may  not  suspend  students  from  school 
without  providing  some  level  of  due  process  protection.7 

One  consistent  feature  of  these  cases  is  their  conception 
and  presentation  of  parties.  The  lines  of  conflict  are  seen  as 
running  between  the  state  and  the  family,  and  the  family  is 
invariably  presented  as  one  unit  in  its  dispute  with  the  state. 


The  representative  of  the  family,  whether  parent  or  child,  is 
presented  in  each  of  these  cases  as  the  spokesman  for  the 
entire  family. 

The  assumptions  underlying  this  view  are  that  the  parent 
is  the  spokesman  for  the  younger  child  and  that,  as  the  child 
grows  older,  his  interests  and  views  and  his  parent's  will  be 
congruent.  This  is  no  doubt  a  correct  perception  of  the 
dynamics  at  work  within  most  families  involved  in  an  educa- 
tional conflict  with  the  state,  and  it  seems  to  portray  accurate- 
ly the  interests  of  the  parents  and  children  in  the  cases  noted. 
But  some  cases  show  an  awareness  that  this  congruence 
between  the  interests  of  the  parent  and  child  may  not  always 
exist.  For  example,  in  Wisconsin  v.  Yoder{  which  concerned 
whether  compulsory  attendance  beyond  the  eighth  grade 
could  be  required  of  Amish  children),*1  Justice  Douglas  based 
his  partial  dissent  on  the  fact  that  the  record  did  not  indicate 
what  two  of  the  three  children  wanted.  For  the  child  who  had 
testified  that  her  own  religious  views  were  opposed  to  high 
school  education — and  who  therefore  agreed  with  her  par- 
ents' views — Justice  Douglas  joined  the  majority  in  holding 
the  compulsory  education  law  unconstitutional.  But  for  the 
two  children  whose  views  did  not  appear  in  the  record. 
Justice  Douglas  felt  otherwise.  He  argued  that  because  the 
decision  so  clearly  affected  them  and  their  futures,  and 
because  at  ages  fourteen  and  fifteen  they  were  old  enough  to 
articulate  their  own  wishes,  the  case  should  be  remanded  in 
order  to  canvass  their  views. 

While  the  children  might  indeed  have  agreed  with  their 
parents  on  the  question  at  issue  if  they  had  been  interviewed. 
Justice  Douglas's  central  point  remains  unanswered.  Even  a 
cursory  glance  at  the  issues  that  can  lead  to  confrontations 
between  the  state  educational  establishment  and  families 
suggests  how  fragile  the  assumption  that  parents  necessarily 
speak  for  their  children  can  be.  Do  high  school  students,  for 
example,  share  their  parents'  antipathy  for  such  books  as 
Catcher  in  the  Rye  or  Slaughterhouse  Five?  Do  they  object 
to  the  inclusion  in  the  school's  curriculum  of  sex  education 
or  to  other  matters  that  their  parents  can  find  objectionable? 
Will  parents  and  their  children  invariably  speak  with  one 
voice  in  assessing  students'  First  Amendment  rights  in  the 
classroom? 

It  is  certainly  clear  that  in  other  areas  the  views  and 
interests  of  parent  and  child  may  not  be  taken  for  granted.  In 
cases  that  pertain  to  mental  hospitalization,''  abortion,10  and 
access  to  contraceptives,"  for  example,  there  are  areas  where 


1.  Pierce  v.  Society  of  Sisters.  268  U.S.  510(1925). 

2.  West  Virginia  Bd.  of  Educ.  v.  Barnette.  319  U.S.  624  (1943). 
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the  views  of  the  parent  and  child  diverge  and  where  the 
courts  must  weigh  these  competing  interests.  Unlike  the 
education  cases,  in  which  the  dispute  has  been  presented  as 
running  between  a  united  family  and  the  state,  these  cases 
have  recognized  that  the  child  has  an  interest  that  not  only  is 
separate  from  his  parents'  but  deserves  judicial  recognition 
and  protection. 

This  recognition  and  protection  should  be  extended  to 
disputes  in  the  educational  context  as  well.  When  confronted 
by  an  educational  conflict  seemingly  between  the  family  and 
the  state,  courts  should  not  assume  either  that  the  parent 
automatically  speaks  for  the  child  or  that  the  protected 
interests  of  the  two  are  identical.  Courts  must  recognize  the 
independent  interests  of  the  child,  address  those  interests, 
and  weigh  them  against  the  interests  of  the  parents.  Only  by 
acknowledging  that  disputes  in  the  educational  setting  are 
trilateral— the  state,  the  parent,  and  the  child  each  with  an 
independent  interest — can  courts  satisfactorily  resolve  them. 

This  article  will  examine  first  the  long-recognized  right  of 
parents  to  decide  educational  issues  that  affect  their  children 
and  then  the  doctrinal  bases  for  the  independent  assertion  by 
children  of  their  own  rights.  Next  it  will  note  those  areas  of 
the  child's  education  to  which  constitutional  protection  has 
already  been  extended  and  the  applicability  of  the  Court's 
standards  in  resolving  other  intrafamily  disputes  to  the  area 
of  educational  choice.  Finally,  this  article  will  propose  a 
standard  for  insuring  that  children's  interests  are  protected 
when  conflicts  erupt  over  an  educational  issue.  The  standard 
will  require  courts  to  acknowledge  the  potentially  different 
interests  within  the  family  unit,  to  speak  directly  to  the  child's 
independent  interest  in  his  education,  and  to  use  the  state's 
minimum  age  for  exemption  from  compulsory  schooling 
and  its  minimum  age  of  emancipation  as  guidelines  in  deter- 
mining the  relative  weights  to  be  accorded  the  views  of  parent 
and  child. 


Parental  Rights  and  Educational  Choice 

The  right  of  parents  to  control  and  direct  the  upbringing 
of  their  children  has  long  been  recognized  in  both  common 
law  and  constitutional  precedents,  and  decisions  concerning 
education  traditionally  have  been  within  this  area  where 
courts  have  deferred  to  the  wishes  of  parents.  This  section 
will  examine  the  common  la w  and  constitutional  precedents 
that  support  parental  rights.  While  these  precedents  have 
continued  vitality  in  resolving  conflicts  between  parents  and 
the  state,  they  do  not  give  parents  unchallenged  power  to 
decide  educational  issues  when  an  independent  interest  of 
the  child  is  involved. 


Common  Law  Support  for  Parental  Rights 

Under  the  common  law  the  right  of  parents  to  raise  their 
children  with  minimal  interference  from  the  state  was  un- 
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questioned.  One  court  described  parental  claims  to  the  con- 
trol of  their  minor  child's  upbringing  as  "sacred,"12  while 
another  noted  that  the  "[l]aw-givers  in  all  free  countries  ... 
have  deemed  it  wise  to  leave  the  education  and  nurture  of  the 
children  of  the  State  to  the  direction  of  the  parent."" 

As  public  schools  became  more  numerous  during  the 
nineteenth  century  and  as  compulsory  education  laws  forced 
parents  to  send  their  children  to  school,  courts  increasingly 
had  to  determine  whether  parents'  common  law  right  to 
make  educational  decisions  extended  to  choices  about  a 
school's  curriculum.  The  prevailing  view  in  most  states  was 
that  parents  retained  their  right  to  have  their  children 
exempted  from  classes  of  which  they  did  not  approve.  In  one 
case,  a  parent's  objection  to  dancing  exercises — which  were 
part  of  the  physical  education  program — was  sustained  on 
the  ground  that  whether  the  child  should  have  instruction  in 
dancing  was  "a  question  of  morals  and  the  liberty  of  con- 
science" and  therefore  appropriately  within  the  parent's 
domain.14  Another  case  upheld  a  parent's  objection  to  a 
required  bookkeeping  class,"  and  in  a  third  case  the  parent 
was  deemed  to  have  a  common  law  right  to  have  his  child 
removed  from  a  geography  lesson.16 

In  each  of  these  cases,  the  school  authorities  claimed 
statutory  authorization  to  control  the  education  of  the  chil- 
dren enrolled  in  their  schools;  in  each,  the  parents  asserted 
their  own  primacy  in  making  educational  decisions.  The 
courts,  confronted  by  parental  rejections  of  a  particular 
component  of  the  curriculum,  generally  adopted  the  require- 
ment that  the  request  for  exemption  be  a  reasonable  one  and 
in  the  child's  best  interests.  But  while  parents  were  thus 
required  to  act  reasonably,  and  while  courts  occasionally  did 
refuse  to  accede  to  a  parent's  request,17  the  typical  response 
of  the  common  law  was  to  defer  to  the  parents  when  they 
objected  to  part  of  the  school  curriculum,  including  parts 
required  by  statute. 

Another  feature  shared  by  these  early  cases  is  that  they 
uniformly  ignore  both  the  child's  views  and  his  potentially 
conflicting  interests.  The  opinions  speak  only  to  the  relation- 
ship between  the  parent  and  the  state  in  making  educational 
decisions  and  in  no  way  acknowledge  that  the  child  may 
have  an  independent  interest  in  his  education.  In  the  book- 
keeping case,1"  for  example,  the  student  was  sixteen  years 
old— old  enough  to  have  ideas  about  her  future— but  the 
Illinois  court  noted  only  that  she  declined  to  study  book- 


12.  In  re  Hudson.  13  Wash.  2d  673.  678.  126  P.2d  765,  768  ( 1942). 

13.  Rulison  v.  Post,  79  III.  567,  573  (1875). 

14.  Hardwick  v.  Board  of  School  Trustees,  54  Cal.  App.  696,  708,  205 
P.  49.  54(1921) 

15.  Rulison  v.  Post.  79  111.567(1875). 

16.  Morrow  v.  Wood,  35  Wis.  59,  65  (1874). 

17.  See,  e.g..  State  ex  rel.  Andrew  v.  Webber.  108  Ind.  31,  39,  8  N.E. 
708,  712(1 886)  (child's  suspension  for  following  his  father's  direction  not 
to  study  music  sustained  on  ground  direction  was  an  expression  of  "mere 
arbitrary  will"). 

18.  Rulison  v.  Post.  79  111.567(1875). 
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keeping  "because  her  parents  objected  to  her  pursuing  that 
study."19  Unlike  cases  that  carry  some  sanction  when  parents 
refuse  to  comply  with  a  compulsory  education  law,  this 
decision  imposed  no  penalty  at  all  on  the  parents.  It  was  their 
views  that  were  accepted  as  controlling,  and  the  student — 
sixteen  and  expelled  from  school— was  perceived  as  having 
no  interests  worth  distinguishing  from  her  parents'. 


Constitutional  Support  for  Parental  Rights 

While  the  common  law  thus  lent  strong  support  to  parents 
who  wished  to  make  educational  choices  for  their  offspring, 
a  line  of  cases  beginning  in  the  early  1920s  established  a 
constitutional  basis  upon  which  to  predicate  the  exercise  of 
parental  prerogatives.  Meyer  v.  Nebraska20  involved  a  chal- 
lenge to  a  Nebraska  statute  that  prohibited  the  teaching  of 
foreign  languages  to  children  below  the  eighth  grade.  Meyer 
was  an  instructor  at  a  private  school  who  had  been  tried  and 
convicted  for  teaching  German  to  a  student  below  the  statu- 
tory grade  level.  On  appeal,  the  Supreme  Court  reversed  the 
conviction,  holding  that  the  statute  invaded  the  teacher's 
liberty  interest  and  linking  that  interest  to  the  parents'  right 
to  select  teachers  for  their  children. 

Two  years  later  the  Court  confronted  Pierce  v.  Society  of 
Sisters,21  a  case  involving  a  challenge  to  an  Oregon  law 
requiring  that  students  attend  only  public  school  until  they 
reached  the  age  of  sixteen.  The  plaintiffs  were  two  incorpo- 
rated private  schools,  one  Catholic  and  the  other  a  military 
academy,  that  brought  suit  to  enjoin  enforcement  of  the  act. 
In  holding  for  the  plaintiffs,  the  Court  again  emphasized  the 
protected  liberty  interest  of  parents  in  making  educational 
decisions  for  their  children. 

Both  Meyer  and  Pierce  therefore  place  a  constitutional 
foundation  under  the  common  law  right  of  parents  to  direct 
their  children's  education,  but  both  cases  leave  open  the 
question  of  how  far  that  right  extends.  Pierce  clearly  stands 
for  the  proposition  that  parents  have  the  right  to  educate 
their  children  in  private  schools,  but  it  is  silent  on  such 
questions  as  curriculum  and  the  availability  of  home  instruc- 
tion. Similarly,  Meyer  stands  for  the  proposition  that  the 
state  may  not  unreasonably  restrict  a  private  school's  instruc- 
tion of  foreign  languages,  but  it  also  does  not  say  how  much 
a  parent  may  deviate  from  the  state's  requirements  in  making 
educational  decisions.  Finally,  the  two  cases  are  remarkable 
in  their  silence  on  what  the  students  themselves  may  have 
wanted.  As  in  the  common  law  cases,  the  Court  assumed 
either  that  the  interests  of  the  parent  and  child  were  congruent 
or  that  only  the  parent's  views  were  important  for  resolving 
the  issue. 

The  strongest  Supreme  Court  endorsement  of  a  parent's 
right  to  make  educational  decisions  affecting  his  children  is 


19.  Id.  at  569. 

20.262  U.S.  390(1923). 

21.268  U.S.  510(1925). 


Wisconsin  v.  Yoder.11  The  respondents  in  Yoder  were  mem- 
bers of  the  Old  Order  Amish  sect  who  had  been  convicted  of 
violating  Wisconsin's  compulsory  education  laws  by  refusing 
to  send  their  children  (who  were  younger  than  the  statutory 
minimum  age  for  leaving  school)  to  either  a  public  or  private 
school  after  the  children  had  completed  the  eighth  grade. 

The  respondents'  claim  was  that  Wisconsin's  compulsory 
education  statute  violated  their  rights  under  the  First  and 
Fourteenth  amendments.  They  contended  (a)  that  attendance 
at  school  beyond  the  eighth  grade  was  contrary  to  both  their 
religion  and  their  way  of  life,  and  (b)  that  compliance  with 
the  law  would  result  in  psychological  harm  to  their  children 
and  ultimately  in  the  destruction  of  their  church  community. 

In  holding  for  the  respondents,  the  Yoder  Court  balanced 
this  parental  interest  against  the  state's  interest  in  requiring 
education  until  the  age  of  sixteen  and  sustained  the  parents' 
objection  to  compulsory  education  for  their  children.  As 
already  noted,  Justice  Douglas  dissented  in  part  because  the 
views  of  two  of  the  children  did  not  appear  in  the  record.  The 
majority  opinion  responded  to  this  by  asserting  that  the 
parents  were  the  ones  subject  to  prosecution  and  that  "the 
children  are  not  parties  to  this  litigation."21 

Technically,  this  response  accurately  reflects  the  status  of 
the  parties.  Unlike  the  sixteen-year-old  whose  parents  ob- 
jected to  the  bookkeeping  requirement  and  who  was  expelled 
from  school,  the  Amish  children  were  not  subjected  to  sanc- 
tions by  the  state.  But  there  can  be  no  doubt  that  at  the  very 
center  of  the  litigation  was  the  children's  educational  future, 
and  the  Court  was  explicit  in  identifying  the  parents  as  the 
ones  responsible  for  deciding  that  future.24 

To  the  extent  that  Yoder  and  the  cases  that  preceded  it 
order  the  relationship  between  parents  and  the  state,  Yoder 
is  on  solid  ground.  Even  Justice  Douglas's  dissent  did  not 
question  the  holding  as  it  applied  to  the  parents  whose  child's 
views  were  in  the  record.  But  that  decision  also  represents  a 
continuation  of  another  element  of  the  common  law  and 
constitutional  precedents  that  it  followed— that  is,  the  un- 
examined assumptions  that  the  parents  were  adequate 
spokesmen  for  the  entire  family  unit  and  that  the  child's 
views  and  interests  were  either  unimportant  or  congruent 
with  his  parents'.  That  these  assumptions  need  not  be  valid 
has  already  been  suggested,  and  they  are  inconsistent  with  a 
line  of  cases  that  locates  in  the  child  himself  specific,  constitu- 
tionally protected  rights. 


22.  406  U.S.  205(1972). 

23.  Id.  at  230-31. 

24. 1  n  disposing  of  the  state's  parens  patriae  argument,  the  Court  noted 
that  "this  case  involves  the  fundamental  interest  of  parents. ..to  guide  the 
religious  future  and  education  of  theirchildren.  The  historyand  culture  of 
Western  civilization  reflect  a  strong  tradition  of  parental  concern  for  the 
nurture  and  upbringing  of  their  children.  This  primary  role  of  the  parents 
in  the  upbringing  of  their  children  is  now  established  beyond  debate  as  an 
enduring  American  tradition."  Id.  at  232. 


Children's  Rights  and  Educational  Choice 

When  Hobbes  observed  that  for  the  child,  "like  the  imbe- 
cile [and]  the  crazed  beast ...  there  is  no  law,'"5  he  was  stating 
a  widely  shared  nineteenth-century  view  of  the  child's  place 
in  the  legal  order.  While  children  still  occupy  a  legal  position 
different  from  that  of  adults,  the  basic  Hobbesian  premise  is 
no  longer  true.  There  is  law  for  children,  and  children  do 
have  rights  independently  of  either  their  parents  or  the  state. 
This  section  will  examine  those  rights,  first  by  exploring  the 
rights  initially  developed  in  juvenile  proceedings,  next  by 
examining  rights  located  specifically  in  the  area  of  education, 
and  finally  by  reviewing  areas  where  the  Supreme  Court  has 
located  protected  rights  in  the  child  even  though  the  interests 
of  the  child  and  his  parents  have  clearly  diverged. 


Early  Recognition  of  the  Child's  Constitutional  Rights 

The  recognition  that  children  have  constitutionally  pro- 
tected rights  that  exist  independently  from  those  of  their 
parents  is  relatively  new.  As  recently  as  1 904,  for  example,  a 
federal  court  of  appeals  ruled  in  a  habeas  corpus  proceeding 
that  a  seventeen-year-old  girl  who  had  been  committed  to  a 
reform  school  without  notice  or  opportunity  for  a  hearing 
"had  no  legal  right  to  be  heard  in  [the]  proceedings."26  This 
approach  to  the  juvenile's  position  in  legal  proceedings  affect- 
ing him  has  been  reversed  in  most  jurisdictions  by  statute 
and  by  Supreme  Court  decisions  that  extend  to  minors  the 
due  process  guarantees  of  the  Fourteenth  Amendment. 

The  seminal  Supreme  Court  decision  is  In  re  Gault21 
decided  in  1967.  The  facts  in  Gauli  were  compelling.  A 
fifteen-year-old  boy  had  been  committed  as  a  juvenile  delin- 
quent to  a  state  industrial  school  for  up  to  six  years.  He  had 
made  an  obscene  telephone  call,  an  offense  for  which  the 
maximum  penalty  for  an  adult  was  either  a  fine  of  $50  or  two 
months  in  jail.  Furthermore,  the  juvenile  proceedings  had 
lacked  notice  of  the  charges,  a  record,  and  a  chance  for  the 
minor  to  cross-examine  the  complaining  witness — that  is, 
they  had  lacked  all  elements  of  constitutionally  required  due 
process.  Faced  with  these  facts,  the  Court  held  that  minors 
may  not  be  denied  basic  procedural  due  process  in  proceed- 
ings that  might  result  in  their  incarceration. 

The  critical  importance  of  the  Gauli  holding  and  those 
related  to  it28  is  that  they  locate  the  due  process  rights  in  the 
child  himself.  They  endow  the  child  with  rights  that  the  law  is 
bound  to  protect  regardless  of  the  parents'  wishes,  and  they 
replace  the  state's  parens  patriae  function  (guardianship  over 
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disabled  persons  such  as  minors)  with  the  child's  own  sub- 
stantive rights.  Thus  Gault  and  its  successors  began  extending 
constitutional  protection  to  minors,  a  process  continued  and 
expanded  by  a  series  of  cases  in  the  educational  context. 

Specific  Rights  of  Children  in  the  Educational  Context 

Cases  like  Meyer  v.  Nebraska  and  Pierce  v.  Society  of 
Sisters  focused  on  the  right  of  parents  to  make  educational 
decisions  that  affected  the  upbringing  of  their  children.  In 
Brown  v.  Board  of  Education,29  however,  the  Court  looked 
not  to  the  parents'  rights  but  to  the  children's  own  constitu- 
tional rights,  holding  that  segregated  schools  deprived  black 
children  of  equal  educational  opportunities.  The  drama  that 
surrounded  the  Brown  decision  may  have  obscured  the  fact 
that  the  opinion  was  predicated  not  on  the  parents'  rights  but 
on  the  children's. 

A  handful  of  cases  decided  by  the  Supreme  Court  in  the 
years  since  Brown  have  further  developed  the  notion  that 
children  have  a  protected  interest  in  their  educational  experi- 
ence. The  first  of  these  cases  is  Tinker  v.  Des  Moines  Indepen- 
dent Community  School  District.*0  Like  Gault  in  juvenile 
proceedings.  Tinker  is  the  seminal  case  for  recognizing  the 
rights  of  minors  in  the  school  setting.  The  petitioners  in 
Tinker  were  three  public  school  pupils  who  had  been  sus- 
pended for  violating  a  school  regulation  against  wearing 
black  armbands  to  protest  the  war  in  Vietnam.  In  reversing 
the  dismissal  of  their  suit,  the  Court  made  clear  that  students 
have  fundamental  constitutional  rights  that  are  entitled  to 
protection: 

First  Amendment  rights,  applied  in  light  of  the  special 
characteristics  of  the  school  environment,  are  available 
to  teachers  and  students.  It  can  hardly  be  argued  that 
either  students  or  teachers  shed  their  constitutional 
rights  to  freedom  of  speech  or  expression  at  the  school- 
house  gate." 

But  Tinker  does  not  define  the  full  scope  of  the  constitu- 
tional protection  afforded  minors.  First,  the  holding  speaks 
specifically  to  First  Amendment  rights — and  with  the  qualifi- 
cation that  they  must  be  evaluated  in  the  special  context  of 
the  school  environment.  Second,  it  does  not  state  that  the 
child's  rights  are  co-extensive  with  those  of  adults.  Despite 
these  limitations,  however.  Tinker  does  give  real  content  to 
the  school-aged  child's  claim  to  constitutionally  protected 
rights,  and  it  places  limits  on  the  state  in  regulating  his 
behavior. 

Another  case  that  firmly  located  a  constitutionally  pro- 
tected right  in  the  student  is  Goss  v.  Lopez.*2  The  plaintiffs  in 


25.  3  T.  Hobbes.  Leviathan  237  (Molesworth  ed.  1839^*5). 

26   Rule  v   Geddes.  23  App.  D.C.  31.  50  (1904). 

27.387  U.S.  1  (1967). 

28.  See  In  re  Winship.  397  U.S.  358  ( 1970)  (proof  beyond  a  reasonable 
doubt  required  in  a  juvenile  delinquency  proceeding);  Kent  v.  United 
States.  383  U.S.  541  (1 966)  (due  process  protections  applicable  to  juvenile 
court  waiver  of  jurisdiction). 


29.  347  U.S.  483(1954). 
30  393  U.S.  503(1969). 


32.  419  U.S.  565(1975). 
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Goss  were  Ohio  public  high  school  students  who  had  been 
suspended  from  school  for  less  than  ten  days  without  a 
hearing.  In  finding  the  state  statute  that  permitted  such 
suspensions  to  be  unconstitutional,  the  Supreme  Court  held 
that  students  who  face  a  temporary  suspension  from  an  Ohio 
public  school  have  liberty  and  property  interests  that  qualify 
for  protection  under  the  due  process  clause  of  the  Fourteenth 
Amendment.  The  students'  liberty  interest  rested  on  their 
need  to  be  able  to  respond  to  information  contained  in  their 
files  that  might  reflect  on  them  adversely  and  interfere  with 
later  educational  and  employment  opportunities.  The  stu- 
dents' property  interest  was  predicated  on  a  state  statute  that 
extended  the  right  to  an  education  to  members  of  the  plain- 
tiffs' class  (school-aged  children)  generally.  Once  extended, 
the  Court  held,  this  entitlement  could  not  be  withdrawn 
without  fundamentally  fair  procedures. 

Having  found  that  the  students'  liberty  and  property  inter- 
ests had  been  violated,  the  Court  turned  to  the  question  of 
what  process  is  due  in  a  suspension  proceeding.  Noting  that 
schools  must  be  allowed  sufficient  freedom  to  insure  that 
their  educational  function  is  not  impaired,  the  Court  con- 
cluded that  a  student  facing  a  temporary  suspension  of  ten 
days  or  less  was  entitled  to  "rudimentary  precautions,"  in- 
cluding written  or  oral  notice  of  the  charges  and  a  chance  to 
present  his  side  of  the  story." 

Goss,  like  Tinker,  thus  clearly  identifies  constitutionally 
protected  interests  of  the  school-aged  child  that  do  not 
depend  on  any  correlative  parental  right.  The  added  signifi- 
cance of  the  Goss  holding  is  that  the  right  is  to  education 
itself.  Once  a  state  extends  education  to  its  young  citizens,  it 
must  recognize  that  the  student's  entitlement  to  his  education 
is  a  property  interest  protected  by  the  due  process  clause. 


The  Child's  Rights  When  They  Diverge 
from  Those  of  His  Parents 

Because  there  is  little  doubt  that  the  parents  and  children 
in  Tinker  and  Goss  were  united  in  their  opposition  to  the 
state's  action,  these  two  cases  leave  unresolved  the  question 
of  what  role  courts  should  play  when  the  child's  interests 
diverge  from  his  parents'. 

As  already  noted,  however,  this  congruence  of  views  and 
interests  within  the  family  should  not  always  be  taken  for 
granted.  Three  areas  where  courts  have  had  to  grapple  with 
diverging  interests  within  the  family  unit  are  found  in  cases 
dealing  with  the  mental  hospitalization  of  minors,  abortion, 
and  access  to  contraceptives.  These  cases  make  clear  that 
certain  rights  of  minors  are  insulated  not  only  from  state 
interference  but,  in  certain  circumstances,  from  parental 
direction  as  well.  The  same  cases  make  equally  clear,  how- 
ever, the  ambivalence  and  caution  with  which  the  Court 
approaches  intrafamily  disputes. 


In  Parham  v.  J.R.,-*  the  appellees  were  children  who 
sought  a  declaratory  judgment  that  Georgia's  procedures  for    jj 
voluntary  commitment  of  minors  to  state  mental  hospitals    II 
deprived  them  of  liberty  without  due  process  of  law.  State 
law  permitted  commitment  of  children  on  application  by    I 
their  parents  or  guardians  and  approval  by  an  admitting 
physician. 

While  the  Supreme  Court  held  that  Georgia's  medical 
fact-finding  processes  were  already  consistent  with  constitu- 
tional guarantees,  it  noted  that  the  child's  liberty  interest  in 
not  being  unnecessarily  confined  required  that  a  neutral 
fact-finder  make  an  inquiry  to  insure  that  the  statutory 
requirements  for  admission  were  met.  The  inquiry,  the  Court 
noted,  must  include  an  interview  with  the  child,  and  the 
neutral  decision-maker  must  have  the  authority  to  refuse  the 
parent's  request  for  admission.  Parham  thus  recognizes 
constitutional  rights  of  the  child  that  merit  protection,  but  it  s 
stresses  the  importance  of  the  parent's  role  and  the  reticence 
with  which  the  state  and  the  judiciary  should  intrude  upon 
that  role. 

The  abortion  cases,  however,  go  substantially  further  in 
recognizing  independent  interests  of  the  child.  In  Planned 
Parenthood  v.  Danforth,K  physicians  and  a  family  planning 
organization  brought  suit  for  injunctive  and  declaratory     I 
relief,  challenging  the  constitutionality  of  the  Missouri  abor-     i 
tion  statute.  They  alleged,  inter  alia,  that  the  statute's  require- 
ment that  a  minor  who  is  eighteen  and  unmarried  obtain  the     I 
consent  of  at  least  one  parent  in  order  to  have  an  abortion     I 
violated  protected  interests  of  both  the  minor  and  her  physi-    ' 
cian.  The  Supreme  Court  agreed,  holding  that  the  state  may 
not  give  parents  an  "absolute,  and  possibly  arbitrary,  veto 
over  the  decision  of  the  physician  and  his  patient...."36 

Finally,  Carey  v.  Population  Services  International^1 
addresses  the  question  of  a  minor's  access  to  contraceptive 
devices.  Under  the  challenged  New  York  law,  it  was  a  crime 
for  anyone  to  sell  or  distribute  contraceptives  to  minors 
under  sixteen.  Seven  justices  agreed  that  the  law  was  defec- 
tive, but  they  did  so  in  four  separate  opinions  that  reveal  the 
ambivalence  with  which  the  Court  as  a  whole  approaches 
intrafamily  disputes.  Writing  also  for  Justices  Stewart, 
Marshall,  and  Blackmun,  Justice  Brennan  squarely  placed 
the  question  of  a  minor's  access  to  contraceptives  in  the  line 
of  cases  that  protect  the  minor's  rights  of  privacy  from 
parental  and  state  interference.  While  concurring  in  the 


34.  442  U.S.  584(1979). 

35.428  U.S.  52(1976). 

36.  Id.  at  74.  More  recent  decisions  have  not  deviated  from  this  holding. 
In  Bellotti  v.  Baird.  443  U.S.  622  (1979).  eight  justices  declined  to  permit  a 
minor's  parents  to  exercise  a  veto  over  an  abortion  decision,  although  the 
eight  split  evenly  over  the  question  of  whether  a  minor  should  have  to 
demonstrate  her  maturity  to  a  judge  In  H.L  v.  Matheson,  450  U.S.  398 
(1981 ).  the  Court  upheld  a  Utah  statute  that  requires  parental  notification 
before  an  abortion  but,  as  in  Bellotti  and  Danforth,  the  holding  does  not 
give  parents  a  veto  over  the  decision  of  the  minor  and  her  physician. 

37.431  U.S.  678(1977). 


judgment,  three  other  justices  approached  the  issue  different- 
ly. Justice  White  concluded  that  the  state  prohibition  could 
not  be  justified  because  the  state  had  not  established  that  the 
law  measurably  contributed  to  its  stated  purpose  of  regulat- 
ing the  morality  of  minors.  Justice  Powell  concluded  that  the 
statute  was  defective  because  it  interfered  with  the  privacy 
rights  of  married  females  under  sixteen  and  because  it  prohib- 
ited parents  from  distributing  contraceptives  to  their  children. 
Justice  Stevens  concluded  that  the  statute  was  infirm  because 
it  denied  to  minors  and  their  parents  a  means  of  reducing 
exposure  to  venereal  disease  and  unwanted  pregnancies  and 
because  it  could  not  be  justified  as  a  means  of  discouraging 
sexual  activity  by  minors. 

These  four  separate  opinions  in  Carey  reflect  the  Court's 
caution  in  disputes  in  which  the  child's  interests  have  diverged 
from  his  parents'.  In  Parham,  the  children  claimed  that  their 
liberty  interests  were  infringed  when  their  parents  had  them 
committed  to  a  mental  hospital  without  a  hearing.  The 
Court  recognized  the  children's  interest  but  articulated  great 
deference  to  the  decisions  of  their  parents.  Danforth  and 
Carey,  however,  not  only  supported  minors'  constitutional 
rights  but  also  set  limits  on  both  the  state's  and  the  parent's 
ability  to  constrain  those  rights.  But  these  cases  also  recog- 
nized that  the  minor's  parents  have  rights  that  deserve  judicial 
recognition  and  protection. 

Exit  Age,  Emancipation,  and  Educational  Choice 

A  review  of  the  principal  Supreme  Court  cases  involving 
conflicts  between  parents,  children,  and  the  state  reveals 
confusion  and  apparent  contradictions — and  that  is  not  really 
surprising.  For  one  thing,  the  clear  emergence  of  constitu- 
tional recognition  of  children's  rights  is  relatively  new,  dating 
only  to  In  re  Gault  in  1967.  Since  Gault,  the  Court  has 
gradually  expanded  the  areas  in  which  minors  enjoy  the 
Constitution's  protection,  but  the  process  of  defining  both 
the  areas  and  the  scope  of  the  constitutional  protection  is  far 
from  over. 

A  second  reason  for  the  apparent  confusion  is  that  the 
questions  raised  are  in  the  context  of  the  family.  That  fact 
alone  insures  that  conflicting  and  deeply  held  values  will 
compete  for  judicial  recognition.  For  example,  the  four 
concurring  opinions  in  Carey — which  ranged  from  an  accept- 
ance of  the  minor's  right  to  privacy  to  an  assertion  that  the 
challenged  statute  infringed  the  rights  of  parents — reveal  the 
fundamentally  different  ways  in  which  people  can  respond 
to  an  alleged  intrusion  by  the  state  into  the  family's  affairs. 
Whether  they  are  viewed  as  embodying  questions  that  go  to 
the  heart  of  parental  authority  or  to  the  status  of  children  in 
our  constitutional  order,  cases  that  arise  within  the  family 
context  will  inevitably  evoke  strong  responses. 

A  third  source  of  the  confusion  is  the  fact  that  our  legal 
treatment  of  minors  is  a  patchwork  of  age-defined  obligations 
and  rights.  Even  though  most  states  now  set  the  age  of 
majority  at  eighteen,  there  is  no  magic  age  at  which  one 
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ceases  being  a  minor  and  becomes  an  adult.  This  is  reflected 
by  the  fact  that  the  states  have  widely  different  ages  at  which 
they  grant  certain  rights  and  recognize  certain  capacities. 
The  age  below  which  a  female  may  not  consent  to  sexual 
intercourse,  for  example,  ranges  from  12  to  18.38  The  age  at 
which  young  people  may  marry  without  parental  consent 
varies  from  16  to  21, 39  and  a  few  states  still  require  that  a 
person  be  21  in  order  to  vote  in  state  elections.40  These  and 
the  many  other  age-defined  barriers  reveal  the  great  ambiva- 
lence with  which  our  society  approaches  issues  involving 
children,  and  the  Court's  apparent  inconsistency  in  defining 
at  what  point  the  rights  of  minors  begin  reflects  this 
uncertainty. 

But  certain  conclusions  can  be  drawn  from  the  Court's 
holdings.  First,  there  can  no  longer  be  any  doubt  that  children 
do  have  constitutional  rights.  Neither  Gault  nor  Tinker  has 
been  seriously  questioned  in  the  years  since  each  was  decided, 
and  Justice  Fortas's  assertion  in  Gault  that  "neither  the 
Fourteenth  Amendment  nor  the  Bill  of  Rights  is  for  adults 
alone"41  remains  a  fundamental  principle  in  assessing  chil- 
dren's rights. 

At  the  same  time,  there  is  equally  little  doubt  that,  as 
Justice  Stewart  noted  in  his  Tinker  concurrence,  the  consti- 
tutional rights  of  children  are  not  "co-extensive  with  those  of 
adults."42  Tinker  itself  insisted  that  the  child's  First  Amend- 
ment rights  be  assessed  within  the  special  environment  of  the 
school,  and  cases  like  Ginsberg  v.  New  York43  and  McKeiver 
v.  Pennsylvania*4  make  it  clear  that  the  state  may  impose 
standards  on  minors  that  it  could  not  constitutionally  impose 
on  adults.  Furthermore,  the  Court  has  continued  to  express 
deference  to  parents'  wishes,  and  recent  cases  strongly  suggest 
that  this  deference  that  characterized  the  common  law  and 
early  constitutional  precedents  retains  considerable  vitality.45 

The  dilemma,  therefore,  is  in  reconciling  the  potentially 
competing  claims  of  parent  and  child.  As  noted,  these  claims 
need  not  conflict  with  one  another,  and  the  traditional  align- 
ment of  parties  that  portrays  a  united  family  against  the  state 
often  accurately  reflects  the  real  posture  of  the  family  mem- 
bers in  their  dispute  with  the  state.  But  again  the  congruence 
between  the  parents'  and  the  child's  interests  cannot  be  taken 
for  granted.  Justice  Douglas's  dissent  in  Yoder  suggested 
one  area  in  which  the  child's  interest  may  diverge  from  his 


38.  See  A.  Sussman,  The  Rights  of  Young  People  233-35  (1977). 

39.  Id.  at  229-30. 

40.  Id.  at  236-37. 

41.  In  re  Gault,  387  U.S.  1,  13(1967). 

42.  Tinker  v.  Des  Moines  Indep.  Community  School  Dist.,  393  U.S. 
503,  515  (1969)  (Stewart,  J.,  concurring). 

43.  390  U.S.  629  (1968)  (not  constitutionally  impermissible  for  New 
York  statute  to  accord  minors  under  seventeen  a  more  restricted  right 
than  adults  to  judge  and  determine  for  themselves  what  sex  material  they 
may  read  and  see). 

44.  403  U.S.  528  (1971)  (jury  trial  not  constitutionally  required  in 
juvenile  proceedings). 

45.  See  H.L.  v.  Matheson.  450  U.S.  398  (1981). 
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parents'.  Parham,  Danforih,  and  Carey  reveal  other  areas 
where  one  may  not  presume  that  the  parent  speaks  for  the 
child. 

As  has  already  been  suggested,  education  is  another  area 
where  competing  interests  of  parent  and  child  may  arise. 
Parental  objections  to  the  inclusion  of  sex  education  in  the 
high  school  curriculum,  for  example,  may  not  be  shared  by 
the  teenage  son  or  daughter.  A  high  school  student  may  very 
well  wish  to  read  a  book  that  his  parents  find  offensive,  or  he 
may  want  to  attend  a  school  other  than  one  his  parents  have 
selected.  The  student  editor  of  a  newspaper  may  wish  to 
espouse  an  editorial  position  to  which  both  his  parents  and 
the  school  authorities  object.  Or  a  student  may  find  that  he 
has  been  subjected  to  a  strip  search  by  school  authorities  and 
his  parents  do  not  disapprove  of  this  procedure  for  finding 
illegal  drugs.  Or,  as  in  Yoder,  the  question  might  be  the 
child's  very  access  to  education. 

The  list  could  be  extended,  but  the  central  problem  remains 
reconciling  the  parent's  interests  with  the  child's.  Answers 
that  reduce  the  problem  to  a  simple  question  of  either  parents' 
rights  or  children's  rights  surely  miss  the  point,  for  both  our 
legal  and  cultural  traditions  now  recognize  that  both  parents 
and  children  have  rights  that  must  be  respected.  One  cannot 
be  confronted  by  the  high  school  editor's  case,  for  example, 
and  decide  it  simply  by  citing  the  line  of  cases  deferring  to 
parental  authority.  On  the  other  hand,  one  could  not  decide 
such  a  case  simply  by  asserting  that  the  minor  is  fully  pro- 
tected by  the  First  Amendment's  freedom-of-speech  protec- 
tion, which  transcends  any  interest  the  parents  may  have. 
Each  interest  has  its  own  legitimacy,  and  each  should  be 
addressed. 

Any  judicial  resolution  of  an  educational  dispute  involving 
minors  should  begin  with  three  premises.  First,  it  should  be 
acknowledged  that  the  dispute  is  not  necessarily  bilateral, 
with  the  family  on  one  side  and  the  state  on  the  other.  As  in 
the  cases  dealing  with  mental  hospitalization,  abortion,  and 
access  to  contraceptives,  the  family  itself  should  be  recog- 
nized as  having  two  parties  whose  interests  may  not  always 
coincide.  Second,  the  rights  of  the  child  that  found  constitu- 
tional protection  in  cases  like  Tinker  and  Goss  must  be 
addressed,  and  any  decision  that  affects  a  child's  educational 
experience  should  speak  to  the  child's  own  protected  interests. 
Third,  it  should  be  accepted  that  until  the  child  reaches  his 
majority,  there  is  no  magic  age  above  which  his  views  will 
automatically  prevail  or  below  which  his  views  will  be  auto- 
matically subordinated  to  those  of  his  parents.  Age  should 
be  a  factor  in  weighing  each  party's  views,  but  it  should  not 
conclusively  resolve  the  issue. 

The  minor's  age  is  thus  a  critically  important  factor  for 
courts  to  consider  in  weighing  each  party's  view  of  an  educa- 
tional dispute.  At  the  extremes,  the  question  of  whose  views 
should  be  accorded  greater  weight  is  relatively  easy.  The 
first-grader  has  an  interest  in  his  education  that  the  state  may 
wish  to  protect,  but  he  is  unable  to  articulate  that  interest.  A 
court  in  such  cases  should  readily  presume  that  the  parent 


speaks  for  the  child,  and  the  traditional  deference  to  parental 
authority  is  appropriate.  The  high  school  senior,  on  the 
other  hand,  has  nearly  reached  his  majority — just  months  ' 
away  from  the  privileges  and  obligations  that  come  with 
adulthood.  In  his  case,  courts  should  give  greater  weight  to 
the  student's  own  perception  of  his  interests. 

As  one  moves  away  from  the  two  extremes,  the  problem 
of  what  weight  to  accord  the  minor's  views  becomes  more 
acute,  but  many  state  legislatures  have  adopted  two  ages  that 
courts  can  look  to  in  weighing  the  competing  claims  of 
parent  and  child.  The  first  is  the  statutory  minimum  age  for 
exemption  from  compulsory  education — the  exit  age.  Al- 
though the  effect  of  compulsory  education  laws  is  to  remove 
from  both  the  parent  and  child  the  power  to  determine  when 
the  child  may  lawfully  leave  school,  these  laws  prescribe 
penalties  for  the  parent  if  a  child  under  the  statutory  exit  age 
is  kept  out  of  school.  This  fact  dictates  that  courts  be  aware 
of  the  parent's  legal  obligation  for  insuring  the  child's  educa- 
tion, and  it  indicates  that  legislatures  have  made  a  general 
determination  that  for  a  child  under  the  exit  age,  it  is  his 
parents  who  are  in  charge  of  his  education.  This  suggests  that 
courts  should  be  sensitive  not  only  to  the  parents'  legal 
obligation  but  also  to  the  fact  that  when  the  child  is  under  the 
exit  age  his  parents  may  be  accorded  a  greater  say  in  all 
educational  decisions. 

Emancipation  laws  provide  another  age  to  which  courts 
can  look  in  deciding  educational  conflicts  between  parent 
and  child.  The  recent  California  Emancipation  Act46  is 
illustrative.  Under  the  act,  minors  who  are  either  married  or 
in  the  armed  services  are  considered  emancipated.  Of  greater 
significance  is  the  provision  that  any  minor  who  is  at  least 
fourteen  can  petition  a  state  court  for  a  declaration  of 
emancipation.  The  minor  is  eligible  for  the  decree  if  he  is 
willingly  living  apart  from  his  parents,  if  his  parents  have 
consented  or  acquiesced  to  his  living  apart,  if  he  is  managing 
his  own  financial  affairs,  and  if  the  court  concludes  that 
emancipation  is  in  the  child's  best  interests.  Once  emanci- 
pated, the  minor  is  considered  to  have  reached  majority  for  a 
variety  of  purposes,  including  the  ability  to  enter  into  a 
binding  contract  and  to  sue  and  be  sued  and  for  purposes  of 
parental  control  over  him. 

While  emancipation  of  a  minor  as  young  as  fourteen  is  an    I 
extraordinary  proceeding,  the  California  legislature's  selec- 
tion of  that  age  can  inform  a  California  court's  judgment  in 
assessing  the  competing  claims  of  parent  and  child.  It  clearly   | 
reflects  a  legislative  determination  that  in  certain  circum-   j 
stances  a  fourteen-year-old  can  assume  for  himself  many  of 
the  duties  associated  with  adulthood,  and  the  act  is  premised   j 
on  the  assumption  that  certain  minors  will  be  free  to  make   ; 
life's  decisions  regardless  of  their  parents'  wishes.  Faced  with 
such  an  emancipation  law,  courts  must  recognize  that  un- 


46.  Emancipation  of  Minors  Act,  ch.  1059  [codified  at  Cal.  Civ.  Code 
§§  60-70  (West  Cum.  Supp.  1980)]. 


emancipated  minors  may  have  the  capacity  to  make  decisions 
regarding  their  education.  Without  that  recognition,  courts 
will  risk  the  anomaly  of  enforcing  the  emancipated  fourteen- 
year-old's  decision  while  ignoring  the  almost  surely  more 
mature  judgment  of  the  unemancipated  seventeen-year-old. 
A  mature  and  responsible  minor  should  not  have  to  be 
emancipated  from  his  parents  to  have  some  say  in  decisions 
affecting  his  own  education. 

The  exit  and  emancipation  ages  can  thus  aid  courts  con- 
fronted by  the  competing  claims  of  parent  and  child  in  an 
educational  dispute.  Each  is  a  legislatively  established  marker 
that  can  guide  the  courts  that  must  weight  the  views  of  the 
child  and  those  of  his  parents.  Courts  should  be  more  defer- 
ential toward  minors  over  either  the  exit  age  or  the  statutory 
emancipation  age  than  they  are  toward  younger  minors.  But 
age  should  not  become  the  sole  criterion  for  deciding  these 
disputes.  The  parents  of  the  older  student  still  have  a 
compelling  interest  in  their  child's  education,  and  they  re- 
main responsible  for  his  well-being.  Equally  important,  the 
younger  child's  interests  should  not  be  excluded  from  con- 
sideration simply  because  of  his  youth,  and  even  the  child 
who  is  too  young  to  express  his  views — or  even  to  have 
views — may  have  rights  that  deserve  attention. 

In  practice,  then,  a  court  faced  with  a  conflict  in  the 
educational  setting  has  a  complex  task.  First,  regardless  of 
the  child's  age,  the  court  should  acknowledge  that  he  may 
have  an  interest  that  exists  independently  from  any  protected 
interest  of  his  parents.  Those  interests,  which  have  received 
constitutional  protection  incases  like  Tinker  and  Goss,  must 
be  addressed  in  resolving  the  dispute.  Second,  the  court  must 
decide  who  can  speak  for  the  child.  For  older  children, 
especially  those  over  the  exit  age  and  the  age  of  emancipation, 
courts  should  insure  that  the  child's  views  are  solicited  and 
considered.  For  younger  children,  courts  should  use  their 
discretion  in  determining  how  much  weight  to  accord  the 
child's  views,  but  even  with  the  youngest  children  courts 
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should  acknowledge  the  child's  potentially  independent  inter- 
est in  the  dispute.  Finally,  courts  must  continue  to  address 
the  interests  of  the  child's  parents  and  to  accord  their  views 
great  deference. 

In  short,  the  two  traditions  presented  by  this  article  must 
be  respected.  Meyer  and  its  successors  speak  strongly  of  the 
rights  of  parents  and  the  importance  of  the  families  that 
parents  head.  Gault,  Tinker,  and  Goss  identify  specific  inter- 
ests of  the  child  that  merit  constitutional  protection;  along 
with  their  companion  cases,  they  leave  no  doubt  that  children 
are  persons  under  the  Constitution.  Only  by  acknowledging 
and  addressing  the  potentially  conflicting  interests  of  the 
parent  and  child  can  courts  satisfactorily  resolve  the  disputes 
that  arise. 

In  Brown  v.  Board  of  Education,  Chief  Justice  Warren 
spoke  of  the  importance  of  education  in  our  society,  noting 
that  "[i]t  is  the  very  foundation  of  good  citizenship"  and  "a 
principal  instrument  in  awakening  the  child  to  cultural 
values...."  "In  these  days,"  the  Chief  Justice  continued,  "it  is 
doubtful  that  any  child  may  reasonably  be  expected  to 
succeed  in  life  if  he  is  denied  the  opportunity  for  an 
education."47 

Having  attached  such  importance  to  education,  we  must 
approach  conflicts  in  the  educational  context  with  care.  We 
must  balance  the  child's  interests  along  with  those  of  his 
parents  and  acknowledge  that  these  interests  may  not  be 
congruent.  We  must  continue  to  respect  parental  rights,  but 
at  the  same  time  we  must  recognize  that  the  Constitution 
extends  its  protection  to  the  child  as  well  as  to  his  parent. 
Finally,  we  must  accept  the  fact  that  disputes  within  the 
family  are  among  the  most  tortuous  that  courts  are  called  on 
to  resolve,  and  the  answers  are  never  easy. 


47.  Brown  v.  Board  of  Educ.  347  U.S.  483.  493  (1954). 
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such  statutes  contain  many  generalizations  that  have  been 
adopted  from  state  to  state.1  Further,  the  Federal  Bail  Re- 
form Act  of  1966,2  the  District  of  Columbia  Code,'  and  the 
ABA  Project  on  Standards  for  Criminal  Justice4  have  been 
used  as  models  for  the  revision  of  many  state  statutes — 
including  North  Carolina's,  which  are  discussed  here.  Ac- 
cordingly, case  law  in  North  Carolina  and  other  jurisdictions 
may  provide  useful  guidance.5 

Some  states  partly  finance  public  education  by  providing 
that  the  proceeds  of  criminal  fines,  penalties,  bail  bonds, 
escheats,  and  forfeitures  are  to  be  used  for  the  support  of  the 
public  schools.  For  example,  the  North  Carolina  Constitu- 
tion provides: 

County  school  fund.  All  moneys,  stocks,  bonds  and 
other  property  belonging  to  a  county  school  fund,  and 
the  clear  proceeds  of  all  penalties  and  forfeitures  and 
of  all  fines  collected  in  the  several  counties  for  any 
breach  of  the  penal  laws  of  the  State,  shall  belong  to 
and  remain  in  the  several  counties,  and  shall  be  faith- 
fully appropriated  and  used  exclusively  for  maintaining 
free  public  schools.6 
Such  provisions  have  remained  in  some  state  constitutions 
since  revolutionary  days.  They  can  be  lucrative  for  the 
schools.  For  example,  in  a  major  1979  drug-smuggling  case, 
a  plea  bargain  in  Swan  Quarter.  North  Carolina,  produced  a 
$450,000  fine  and  19  acres  of  land  forfeited  to  the  county 
school  district.  In  1981,  a  DC-4  laden  with  marijuana  was 
greeted  by  law  enforcement  officials  as  it  touched  down  in 
the  night  in  Brunswick  County,  North  Carolina.  Since  then, 
two  of  the  defendants  in  cases  that  arose  from  that  episode 
have  failed  to  appear  for  their  scheduled  court  dates,  thereby 
forfeiting  $250,000  in  bail  bonds  to  the  Brunswick  County 
schools. 

While  no  school  system  can  expect  or  rely  on  windfalls 
that  may  result  from  cases  like  these,  there  are  good  reasons 
for  school  officials  to  keep  a  watchful  eye  over  even  the  most 
routine  courtroom  procedures.7  From  the  everyday  traffic 
cases  to  the  sexier,  high-dollar  drug-trafficking  pleas,  there  is 
school  money  to  be  claimed  or  lost,  depending  on  the  dili- 
gence and  supervision  of  the  courts  and  school  officials. 


1.  13  A.L.RJd  618  (1967). 

2.  18  U.S.C.  §§  3141  (1976)  ei  seq..  particularly  §§3146-50. 

3.  DC.  Code  §§  23-1321  to  23-1332,  as  enacted  by  the  District  of 
Columbia  Court  Reform  and  Criminal  Procedure  Act  of  1970. 

4.  Standards  Relating  to  Pretrial  Release  (1968). 

5.  See  8  Am.  }vr. 2d  Bail  and  Recogni:ance(\9^0):  Bail  Reform  in  the 
Slate  and  Federal  Systems.  20  Vand.  L.  Rev.  948  (1967). 

6.  N.C.  Const.,  art.  IX,  §  7. 

7.  Even  funds  collected  by  municipalities  for  parking  violations  have 
been  held  to  be  fines  for  breach  of  the  penal  laws  of  the  state,  the  clear 
proceeds  of  which  must  be  used  exclusively  for  the  maintenance  of  free 
public  schools.  Cauble  v.  City  of  Asheville,  301  N.C.  340.  271  S.E.2d  258 


Though  the  provision  has  been  standard  in  every  North 
Carolina  Constitution  since  1 776,  many  officials  are  totally 
unfamiliar  or  unconcerned  with  the  language  directing  that  <:ii 
fines,  forfeitures,  and  penalties  be  appropriated  for  the  use  of  \ : 
the  schools.  Through  such  ignorance  or  neglect,  bail  bonds- 
men, county  and  city  governments,  and  law  enforcement 
agencies  may  benefit  at  the  expense  of  the  schools  and  the     | 
taxpayers  who  support  them. 

In  Wake  County,  North  Carolina,  a  study  by  school  I 
attorneys  demonstrated  to  court  officials  that  there  was  a 
serious  problem  in  the  bail  bond  system.  It  indicated  that  jj 
over  a  six-month  period  sureties  who  requested  relief  from  !■ 
bonds  forfeited  for  failures  of  defendants  to  appear  in  court   '  I 
were  successful  in  getting  better  than  90  per  cent  of  the 
forfeited  funds  returned  to  them.  In  many  of  these  cases,  the  ] 
defendants  remained  at  large,  and  in  some  cases  bondsmen 
who  received  both  a  1 5  per  cent  premium*1  and  better  than  a 
90  per  cent  return  on  forfeited  funds  were  actually  profiting 
when  their  defendants  failed  to  appear.  In  these  instances,    I 
the  bondsmen  clearly  had  little  interest  in  trying  to  return  the    i 
defendants  to  the  courts.  Through  the  joint  efforts  of  school 
and  court  officials,  this  problem  was  corrected,  producing  a 
more  efficient  bail  bond  system  that  benefits  the  courts  and 
provides  increased  revenues  for  the  schools. 


UNFORTUNATELY  FOR  SCHOOL  SYSTEMS,  foreach  | 
happy  ending  to  stories  like  this,  there  are  probably  dozens 
that  turn  out  differently.  These  are  the  cases  that  "slip 
through  the  cracks"  of  the  judicial  system.  One  example  is  a 
major  drug  case  in  Pitt  County,  North  Carolina,  in  which  a 
superior  court  judge — citing  no  authority  to  do  so — ordered 
the  $  109,000  confiscated  from  defendants  at  the  time  of  their 
arrest  and  forfeited  as  part  of  a  plea  bargain  delivered  to  the 
use  of  the  State  Bureau  of  Investigation  (SBI),  which  had 
helped  to  investigate  the  defendants.9  Under  the  North  Caro- 
lina Constitution,  the  school  children  of  Pitt  County — not 
the  SBI — probably  should  have  been  the  beneficiaries  of  this 
windfall. 

Too  few  of  us  lawyers  and  educators  are  familiar  enough 
with  the  statutes  and  procedures  that  apply  to  such  matters. 
Some  of  us  might  opine  that  the  primary  purpose  of  fines, 
bail  bonds,  and  forfeitures  is  not  to  raise  revenues  for  the  j 
schools10  and  that  education  officials  have  no  business  being 
involved  in  the  murky  criminal  proceedings  that  generate  J 
such  revenues.  But  the  simple  truth  of  the  matter  is  that 


8.  N.C.  Gen.  Stat.  §  85C-20  (1981). 

9.  State  v.  Reyes,  "Findings  and  Order  Concerning  Disposition  of 
Seized  Property."  Superior  Court  Division.  Pitt  County,  N.C,  79-28-3 1 1, 
October  18.  1979. 

10.  See  State  v.  Pelley.  222  N.C.  684.  24  S.E.2d  635  (1943);  Stepp  v. 
Robinson,  203  N.C.  803,  167  S.E.  147  ( 1933);  State  v.  Locklear.  42  N.C. 
App.  486. 256  S.E.2d  830.  appeal  dismissed.  298  N.C.  302. 259  S.E.2d  304 
(1979). 


education  officials  should  be  involved  in  such  proceedings 
by  virtue  of  statutory"  and  constitutional  provisions.  Fur- 
thermore, the  revenues  that  the  law  gives  to  the  schools  are 
being  lost  to  more  interested  agencies,  to  individuals,  to 
professional  bail  bondsmen,  or  to  criminals.  In  addition,  it 
can  be  argued  that  any  local  board  of  education  that  does 
not  pursue  such  revenues  is  derelict  in  its  duties.12 

Perhaps  the  most  significant  change  in  the  bail  bond 
system  proposed  by  the  North  Carolina  Criminal  Code 
Commission  and  enacted  into  law  by  the  1973  North  Carolina 
General  Assembly  was  a  carefully  developed  procedure  de- 
signed to  result  in  more  efficient  handling  of  bond  forfeit- 
ures." A  forfeiture  occurs  by  order  of  the  court  when  a 
principal14  does  not  comply  with  the  conditions  of  a  bail 
bond.15  When  a  defendant  does  not  appear  or  some  other 
material  breach  of  the  terms  and  conditions  of  the  bond 
occurs,  it  is  the  court's  duty  to  declare  the  bond  forfeited.16 
The  order  of  forfeiture17  must  be  served  on  each  obligor1  *  on 
a  bail  bond,  thereby  providing  notice  that  judgment  will  be 
entered  on  the  bond  within  thirty  days  after  the  order  is 
served. ig  The  court  that  hasjurisdiction  must  enter  the  forfeit- 
ure order  if  the  principal  fails  to  comply  with  the  conditions 
of  the  bail  bond;:o  thus  the  court's  discretion  at  this  stage  of 
the  forfeiture  proceedings  is  seriously  limited. 

The  principal  who  fails  to  appear  also  subjects  himself  to 
further  criminal  prosecution  because  of  his  failure.  In  North 
Carolina,1'  in  the  federal  judicial  system,"  and  in  many 
other  jurisdictions,  a  willful  failure  to  appear  in  violation  of 
the  terms  of  a  bail  bond  or  recognizance  is  a  separate  and 


I    N.C   GEN.  Stat.§  l5A-544(h)  ( 1978) 

l2.Seeid.§  I  l5C-44(a)(Supp.  1981):  "A  local  board  of  education  shall 
institute  all  actions,  suits,  or  proceedings  against  officers,  persons,  or 
corporations,  or  their  sureties,  for  the  recovery,  preservation,  and  applica- 
tion of  all  money  or  property  which  may  be  due  to  or  should  be  applied  to 
the  support  and  maintenance  of  the  schools 

13.  See  Official  Commentary.  N.C.  GEN.  Stat.  §  I5A.  Art.  26,  Bail 
(1978). 

14.  A  "principal"  as  used  in  the  North  Carolina  bail  bond  statutes  is 
defined  as  a  defendant  or  material  witness  obligated  to  appear  in  court  on 
penalty  of  forfeiting  bail  under  a  bail  bond.  Id.  §  15A-53 1(3)  (1978). 

15.  /</.  §  l5A-544(b). 

16.  8  Am.  Ji  r.  2d.  supra  note  5  at  §  144.  See.  e.g..  Brown  v.  United 
States,  410  F.2d  212  (5th  Cir  1969)  (forfeiture  for  violation  of  travel 
restrictions);  State  v.  Konvalin.  165  Neb.  499.  86  N.W.2d  361  (1957); 
United  States  v.  Capen.  571  F.2d  374  (7th  Cir.  1078)  (court  can  forfeit 
defendant's  bail  following  guilty  plea  but  before  sentencing  where  defend- 
ant was  released  on  condition  that  he  report  weekly  to  U.S.  marshal  and 
failed  to  do);  State  v.  Cooley,  50  N.C  App.  544.  274  S.E.2d  274(1981) 
(forfeiture  of  bond  when  defendant,  after  conviction  and  sentencing,  was 
released  pending  appeal  and  failed  to  report  to  probation  officer)  See 
N.C.  Gen.  Stat.  §§  l5A-536(a)(b).  -534(a)(3). -544(b)  (1978). 

17.  The  order  of  forfeiture  is  analogous  to  the  writ  of  scire  facias  (sci  fa) 
on  a  recognizance,  still  used  in  many  jurisdictions.  See  8  Am.  Jir.  2d. 
supra  note  5  at  §  154. 

18.  An  "obligor"  is  defined  as  a  principal  or  surety  (including  profession- 
al bondsmen)  on  a  bail  bond.  N.C.  Gen.  Stat.  §  I5A-53K2)  (1978). 

19.  /</.§  l5A-544(b). 
20   Id 

21.  Id.  §  I5A-543  (1978) 
22    IK  ISC  §3150(1976). 
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distinct  criminal  offense,  punishable  as  a  felony  or  a  misde- 
meanor. 

If  the  principal  whose  bond  has  been  ordered  forfeited 
does  not  ( I )  appear  before  the  court  within  thirty  days  after 
the  order  was  served  and  (2)  satisfy  the  court  that  his  appear- 
ance on  the  date  set  was  impossible  or  that  his  failure  to 
appear  was  not  his  fault,  the  court  must  enter  judgment  for 
the  state  and  against  the  obligors  for  the  full  amount  of  the 
bail  and  for  the  cost  of  the  proceedings.21  This  stage  of  the 
proceedings  is  generally  referred  to  as  entering  judgment 
absolute.  Should  the  principal  appear  within  thirty  days 
after  the  order  of  forfeiture  was  served  (or  on  the  first  day  of 
the  next  session  of  court  that  begins  more  than  thirty  days 
after  the  date  of  service),  he  still  must  prove  to  the  court  that 
his  failure  to  appear  was  not  his  fault  or  that  his  appearance 
was  impossible.  If  he  does  so,  the  order  must  be  set  aside.  If 
he  appears  within  the  time  specified  and  cannot  prove  his 
claim,  the  court  may  enter  judgment  for  less  than  the  full 
amount  of  the  bond  if  it  finds  that  justice  does  not  require 
that  the  full  amount  of  the  bond  be  forfeited.24 

The  large  majority  of  bond  hearings  occur  routinely 
according  to  the  procedures  just  described.  Forfeiture  actions 
are  handled  by  motion  of  the  clerk  of  court  and  require  no 
separate  action  by  the  state.25 

The  forfeiture  statute  contemplates  two  other  possible 
stages  at  which  bond  matters  may  be  heard  following  the 
entry  of  judgment.  At  any  time  within  ninety  days  after  the 
entry  of  judgment  (or  on  the  first  day  of  the  next  session  of 
court  thereafter),  a  principal  or  surety  may  petition  the  court 
for  remission  of  part  or  all  of  the  judgment  "if  it  appears  that 
justice  [so]  requires."26  When  this  ninety-day  period  is  over 
and  the  judgment  is  executed,  an  obligor  may  successfully 
petition  for  remission  only  when  he  shows  "extraordinary 
cause."27 

While  the  statutory  standards  for  setting  aside  an  order  of 
forfeiture  or  remitting  a  judgment  may  appear  to  be  broad, 
the  surety's  obligation  and  the  showing  he  must  make  have 
been  narrowly  and  almost  uniformly  interpreted  in  all  juris- 
dictions. The  courts  have  generally  held  that  the  surety  will 
be  exonerated  when  the  conditions  required  in  the  bond 
have  been  met  or  when  their  performance  has  been  rendered 
impossible  or  excusable  by  (a)  an  act  of  God;  (b)  an  act  of  the 


23.  N.C.  Gen.  Stat.  §  l5A-544(c)  (1978). 

24.  Id.  Absent  a  showing  that  the  presidingjudge  has  been  arbitrary  or 
capricious  in  exercising  his  discretion,  appellate  courts  are  reluctant  to 
overturn  forfeiture  judgments.  See.  e.g..  State  v.  Rakina  and  State  v. 
Zofira.  49  N.C.  App.  537. 272  S.E.2d  3  (1980).  cert,  denied.  302  N.C.  22 1 , 
277S.E.2d  70(1981). 

25.  N.C.  Gen.  Stat.  §  1 5A-544(a)  (1978):  By  entering  into  a  bail  bond, 
the  obligor  submits  himself  to  the  jurisdiction  of  the  court  and  irrevocably 
appoints  the  clerk  of  court  as  his  agent  for  any  proceedings  with  reference 
to  the  bond.  His  liability  may  be  enforced  on  motion  without  the  necessity 
of  an  independent  action.  See  State  v.  Sanders.  1 53  N.C.  624. 69  S.E.  272 
(1910). 

26.  N.C.  Gen.  Stat.  §  l5A-544(e). 

27.  Id.  §  l5A-544(h)(1978). 
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obligee  (i.e.,  the  state  or,  in  the  case  of  a  federal  bond,  the 
United  States);  or  (c)  an  act  of  law.:*  If,  for  example,  the 
principal  defendant  dies  before  his  case  is  called,  the  surety 
will  be  excused  by  virtue  of  the  intervention  of  an  act  of  God 
(presumably  because  the  principal  has  been  called  before  a 
higher  court).  Severe  illness  that  prevents  the  defendant 
from  appearing  is  also  excusable.29  If  the  principal  is  already 
in  the  custody  of  the  state,  which  is  the  obligee  on  the  bond 
when  the  case  is  called  (even  if  the  principal  is  held  on 
another  charge  or  under  a  different  sentence),  then  the  state 
can  produce  him  at  will,  and  the  surety  will  not  be  held 
responsible  for  his  failure  to  appear.30  If  the  principal  has 
been  arrested  within  the  state  that  is  the  obligee  and  is 
extradited  to  another  jurisdiction,  or  if  the  principal  was 
turned  over  to  a  federal  court  within  the  state  by  a  prior 
bondsman  and  is  serving  a  federal  sentence,  the  surety  may 
be  excused  because  of  an  intervening  act  of  law."  But  if  the 
principal's  appearance  becomes  impossible  because  of  the 
activities  or  actions  of  theobligor(surety  or  defendant  prin- 
cipal), the  surety  will  remain  liable  on  the  bond.'2  For 
example,  if  the  principal  on  a  bond  travels  to  another  jurisdic- 
tion and  is  arrested  or  imprisoned,  it  is  his  own  act  (in 
traveling  to  the  other  jurisdiction)  that  makes  his  appearance 
impossible,  and  the  surety  is  liable  on  the  bond." 

If  a  judgment  has  not  been  remitted  within  the  ninety-day 
period  after  the  judgment  is  entered,  the  clerk  must  issue 
execution  on  the  judgment34  within  the  next  thirty  days35  and 
remit  the  proceeds  to  the  county  for  use  in  maintaining  free 
public  schools.36 


28.  State  v.  Pelley,  222  N.C.  684,  24  S.E.2d  635  (1943);  Taylor  v. 
Taintor.  83  U.S.  366  (1873). 

29.  State  v.  Pelley.  222  N.C.  at  684. 

30.  See,  e.g..  State  v.  Eller.  218  N.C.  365,  1 1  S.E.2d  295  ( 1940). 

31.  See.  e.g..  State  v.  Welborn.  205  N.C.  601,  172  S.E  174  (1934); 
United  States  v.  Marrin,  170  F.  476  (DC.  Cir.  1909). 

32.  See  United  States  v.  Van  Fossen.  28  F.  Cas.  357  (Kan.  1871). 

33.  See  Taylor  v.  Taintor,  83  U.S.  366.  37 1  -72  ( 1873).  in  which  the  U.S. 
Supreme  Court  stated:  "The  bail  have  their  principal  on  a  string,  and  may 

pull  the  string  whenever  they  please,  and  render  him  in  their  discharge 

They  may  doubtless  permit  him  to  go  beyond  the  limits  of  the  State 
within  which  he  is  to  answer,  but  it  is  unwise  and  imprudent  to  do  so;  and 
if  any  evil  ensue,  they  must  bear  the  burden  of  the  consequences,  and 
cannot  cast  them  upon  the  obligee."  See  also  8  C.J.S.  Bail  §  77  (1962). 

34.  In  addition  to  the  general  collection  procedures  available  by  virtue 
of  execution  on  the  judgment,  a  number  of  other  procedures  can  encourage 
sureties  to  satisfy  execution  on  judgments.  In  North  Carolina  it  is  a 
misdemeanor  for  a  surety  to  sign  a  bail  bond  when  he  knows  or  has  reason 
to  know  that  he  does  not  own  property  over  and  above  his  exemption 
sufficient  to  pay  the  bond,  if  it  is  forfeited.  N.C.  Gen.  Stat.  §  I5A-542 
(1978).  In  addition,  the  forfeiture  statute  now  requires  the  clerk  of  court  to 
maintain  and  periodically  present  forfeiture  rolls (hstingall  pending  bond 
obligations  and  unsatisfied  judgments)  to  judges  to  remind  them  con- 
stantly of  forfeiture  problems  and  to  encourage  their  vigilance.  Id.  § 
l5A-544(d).  The  forfeiture  statute  also  provides  that  if  a  return  of  execu- 
tion remains  unsatisfied,  the  surety  (including  professional  bondsmen) 
may  not  become  a  surety  on  any  bail  bond  in  that  judicial  district  until  the 
judgment  is  satisfied.  Id.  §  l5A-544(g). 

35.  In  the  Tenth  Judicial  District  of  North  Carolina,  this  time  limit  has 
been  reduced  to  ten  days  by  local  order  of  the  chief  resident  superior  court 
judge. 

36.  N.C.  Gen.  Stat.  §  l5A-544(f)  (1978).  Any  clerk  who  fails  to 
perform  this  duty  is  subject  to  a  penalty  of  $500. 


After  the  judgment  is  executed,  an  obligor  may  petition 
the  court  for  remission  on  a  showing  of  "extraordinary  . 
cause."37  At  this  very  late  date  in  the  proceedings,  the  statute  } 
[G.S.  15A-544(h)]  requires  that  a  person  who  moves  for  | 
remission  do  so  by  verified  petition  and  also  requires  that  the  \ 
school  board  attorney  be  given  a  copy  of  the  petition  and 
notice  of  any  hearing  and  an  opportunity  to  be  heard.  It  is 
unfortunate  for  North  Carolina  school  boards  that  their  i'| 
attorneys  do  not  receive  this  statutory  notice  before  the  las 
stage  of  remission  proceedings.  Only  a  very  few  bond  forfeit 
ures  ever  reach  this  final  stage  because  most  bond  matters  i 
and  requests  for  remission  are  heard  before  the  judgment  is 
executed.  The  statutes  do  not  provide  for  notice  to  city 
boards  of  education,  even  though  these  boards  also  receive 
local  current  expense  funds  generated  by  bond  forfeitures. 


AS  ONE  CONSULTANT-DRAFTSMAN  to  the  North 
Carolina  Criminal  Code  Commission  (which  proposed  to 
the  General  Assembly  the  addition  of  statutory  notice  to  the 
attorney  for  the  county  school  board)  noted, 

[TJhe  Commission  resisted  the  idea  of  routinely  sending 
notices  as  to  all  scheduled  forfeiture  hearings  or  upon 
all  remission  motions.  The  thinking  seemed  to  be  that 
often  the  amounts  are  too  small  to  make  it  worth  the 
extra  procedural  trouble;  in  addition,  it  appeared  that 
some  members  were  unwilling  to  disturb  a  functioning 
relationship  with  the  bondsmen  .  .  .  .38 

In  a  footnote,  the  consultant  noted  that  (a)  judges  often 
squeeze  bond  forfeiture  hearings  in  between  other  cases  on 
the  calendar,  and  (b)  it  would  "compound  calendaring  prob-  I 
lems  mightily"  to  formalize  bond  hearings  to  the  extent  that ,  1 
notice  would  have  to  be  given  another  party  and  hearings  \ 
scheduled  for  particular  times.39  In  light  of  both  the  cases  1 1 
described  early  in  this  article  and  the  experience  of  at  least'l 
one  jurisdiction40  that  has  taken  the  path  rejected  by  the;  I 
Commission,  the  Commission's  reasoning  appears  highly 
questionable. 

Under  the  North  Carolina  Constitution  and  G.S.  15A-  | 
544(f),  county  governments  and  local  school  boards  may  be  I 
considered  both  real  parties  in  interest  and  judgment  credi-  i 
tors  on  forfeited  bonds.  It  would  appear,  therefore,  that  they(  | 
will  have  a  considerable  interest  in  all  stages  of  bond  forfeit-,  >] 
ure  proceedings,  rather  than  only  the  small  percentage  of!  I 
hearings  that  are  held  pursuant  to  petitions  to  remit  after,  i 
execution. 


37.  Id.  I  15A-544(h). 

38.  Watts,  The  Pretrial  Criminal  Procedure  Act:  The  Suhchapte 
Custody,  10  Wake  Forest  L.  Rev.  417.  461-62  (1974). 

39.  Id.  at  461.  note  256. 

40.  Tenth  Judicial  District.  North  Carolina. 
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While  the  forfeiture  statute41  does  not  require  that  the 
({school  attorney  be  given  notice  of  either  hearings  held  after 
^forfeiture  for  the  purpose  of  entering  judgment  or  hearings 
'on  requests  for  remission  within  ninety  days  after  the  entry 
[of  judgment,  the  school  attorney  is  perfectly  free  to  appear. 
(The  statute  clearly  contemplates  hearings  at  both  stages, 
with  the  obligor  on  the  bond  having  the  burden  of  proof  in 
'all  such  proceedings.  One  might  reasonably  expect  that  a 
idistrict  attorney  representing  the  state  would  contest  bond 
matters,  but  in  actual  practice  few  do.4:  Overworked  district 
[attorneys  generally  are  not  concerned  with  bond  matters 
I  unless  the  bond  in  question  is  in  some  way  directly  linked  to 
,  the  successful  prosecution  of  the  defendant. 

The  bail  bond  system — almost  by  its  nature  and  because 
I  of  the  characters  of  some  of  its  actors — is  a  risky,  sometimes 
i  dangerous  business.  Because  of  the  large  sums  of  money 
1  involved,  it  invites  collusion  and  corruption.4'  The  absence 
of  effective  adversaries  in  bond  proceedings  does  nothing  to 
i  help  curb  the  abuses  and  may  indeed  foster  an  atmosphere  in 
which  they  flourish. 

In  recent  years,  a  number  of  local  school  board  attorneys 
'  have  offered  to  assume  the  responsibility  of  contesting  bond 
hearings  for  the  state.  Generally,  district  attorneys  have 
accepted  these  offers  because  they  relieve  the  D.A.s  of  an 
•  unwanted  burden  while  providing  vigorous  representation 
'  for  the  state  and  possible  new  revenues  for  the  school  board. 
On  such  agreement  with  the  district  attorney,  the  school 
attorney  becomes  cloaked  with  the  trappings  of  a  private 
prosecutor,  lending  further  legitimacy  to  his  role  and  his 
right  to  be  heard. 

Of  course,  no  local  school  board  can  be  expected  to 
finance  a  full-time  bond  attorney  (although  in  larger  districts, 
this  might  prove  a  sound  investment).  In  many  jurisdictions, 
in  view  of  the  fact  that  bond  cases  appear  randomly  on  court 
dockets,  a  school  attorney  who  tried  to  be  heard  at  each  one 
would  have  to  devote  his  full  efforts  to  the  task.  But  with  the 
cooperation  of  the  district  attorney,  the  clerk  of  court,  and 
the  chief  district  and  superior  court  judges,  all  bond  hearings 


41.  N.C.  Gen.  Stat.  §  I5A-544  ( 1978). 

42.  In  defense  of  the  district  attorneys,  it  must  be  noted  that  bail  bond 
hearings  while  ancillary  to  criminal  proceedings  -  are  in  fact  civil  mat- 
ters. See  8  Am.  Jir.  2d,, supra  note  5  at  §§  145  and  151.  See  also  People  v. 
Wilcox.  5.1  Cal.  2d  65 1 ,  349  P.2d  522  ( I960);  Tar  Heel  Bond  Company  v. 
Krider.  2 18  N.C.  361,  1 1  S.E.2d  29 1  ( 1940).  For  a  brief  historical  review  of 
how  forfeitures  were  recorded  and  extracted  into  the  court  of  exchequer 
as  a  debt  to  the  king  under  early  English  law. .see  State  v.  Mills.  19  N.C. 
527,528-29,31  AD.  426  (1837). 

43.  See  ABA  Standards,  Pretrial  Release,  Commentary  to  §  5.4,  at 
62-63  (Approved  Draft  1968):  "The  bail  bond  business  is  subject  to  a 
variety  of  allegations  of  corruption.  The  charges  range  from  alleged 
tie-ins  with  police  and  court  officials,  involving  kickbacks  for  steering 
defendants  to  professional  bondsmen,  to  collusion  and  corruption  aimed 
at  setting  aside  forfeitures  of  bonds  where  defendants  have  failed  to 
appear..."  See  also  Schlib  v.  Kuebel,  404  U.S.  357,  359  ( 1971 ),  in  which 
the  Supreme  Court  noted  that  "prior  to  1964  the  professional  bail 
bondsman  system  with  all  its  abuses  was  in  full  and  odorous  bloom  in 
Illinois  .";  and  D.  FreedA  P.  Wald,  Bail  in  the  United  States:  1964, 
34-35(1964). 
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can  be  calendared  at  specific  times  and  heard  consecutively, 
even  in  the  busiest  judicial  districts.  Such  bond  calendars 
have  been  adopted  in  at  least  one  district;44  and  they  include 
cases  at  all  stages  of  bond  hearings — thereby  providing  for 
the  orderly,  efficient,  and  economic  conduct  of  such  proceed- 
ings and  also  providing  notice  to  all  interested  parties.  Such 
bond  calendars  do  not  compound  calendaring  difficulties 
but  rather  reduce  overall  docket  backlogs.45  Bond  hearings 
are  dealt  with  swiftly  and,  because  all  cases  on  a  particular 
calendar  are  heard  by  a  single  judge,  with  much  greater 
judicial  consistency.  With  the  adoption  of  a  bond  forfeiture 
calendar,  the  school  attorney  can  operate  in  a  cost-efficient 
manner,  producing  significant  increases  in  the  amount  of 
forfeited  bond  money  that  will  go  to  the  local  school  system. 
Professional  bail  bondsmen  probably  will  oppose  any 
changes  in  the  practices  of  the  courts  relating  to  bail  bonds. 
Historically,  bail  bondsmen  have  provided  and  continue  to 
provide  a  useful  service  to  the  state.  They  act  as  private  jailers 
and  enforcers,  relieving  congested  jails  and  procuring  the 
appearance  of  defendants  with  whom  law  enforcement  offi- 
cers might  have  great  difficulty.  The  adoption  of  consistent 
practices  within  judicial  districts  to  implement  the  efficient 
procedures  contemplated  by  the  bond  forfeiture  statutes  will 
not  ruin  the  professional  bondsmen.  It  will,  however,  hurt 
the  less  professional  among  their  ranks  and  require  greater 
diligence  and  more  prudent  investment  on  their  part. 


WHILE  THE  POSSIBILITY  of  increased  school  dollars 
may  be  enticing  to  local  school  officials,  it  must  be  stressed 
that  the  goal  of  the  bail  bond  system  is  not  to  produce 
revenues  for  the  schools.  Though  increased  revenues  may  be 
expected  to  result  from  the  school  attorney's  participation  in 
all  bond  proceedings,  the  bail  bond  system's  goal  is  to  prod- 
uce the  defendant  in  court — at  the  prescribed  time  and 
date.46  A  school  attorney  as  a  vigorous  adversary  contesting 
bail  bond  proceedings  will  help  to  procure  the  presence  of 
defendants  because  fewer  judgments  will  be  remitted.  The 
impact  of  such  results  upon  sureties,  particularly  professional 
bondsmen,  will  produce  more  diligence  in  their  efforts  to 
supervise  their  principals  (the  defendants),47  to  assure  their 
attendance  in  court,  and  to  return  them  to  justice  should  they 
fail  to  appear.  In  short,  except  possibly  for  the  less  prudent 
or  diligent  bondsmen,  the  results  should  be  beneficial  to  all. 


44.  Tenth  Judicial  District,  Wake  Co..  N.C. 

45  In  the  Tenth  Judicial  District.  Wake  County.  N.C.  the  procedures 
described  have  produced  the  results  indicated  in  the  text. 

46.  See  8  Am.  Ji:r.  2d,  supra  note  5  at  §  4;  State  v.  Locklear,  42  N.C. 
App  486.  256  S  E  2d  830.  appeal  dismissed.  298  N.C.  302,  259  S.E.2d  304 
(1979).  State  v.  McCloud.  276  N.C.  518.  173  S.E.2d  753  (1970):  In  Re 
Wright.  228  N.C.  584.  46  S.E.2d  696  ( 1948). 

47.  Sureties  on  bail  bonds  are  considered  to  have  custody  and  control 
over  their  principals.  A  surety  may  rearrest  the  principal  and  return  him 
to  the  custody  of  the  state  at  any  time  while  the  bond  is  pending. 
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to  do  so.2  Congressman  Robert  Kastenmeier— Chairman  of 
the  House  Subcommittee  on  Courts,  Civil  Liberties  and 
Administration  of  Justice — announced  on  October  14, 1981, 
that  a  negotiating  committee  on  copyright  (which  included 
both  educational  users  of  broadcasts  and  copyright  owners) 
had  agreed  on  guidelines  for  the  use  of  recorded  television 
programs  by  nonprofit  educational  institutions.  But  the  com- 
mittee's recommendation  was  not  unanimous.  Representa- 
tives from  two  groups — the  Motion  Picture  Association  of 
American  and  the  Association  of  Media  Producers — ob- 
jected strongly  to  what  they  considered  to  be  too  liberal 
authorization  for  videotaping,  and  they  refused  to  approve 
the  guidelines.  Their  objections  were  published  with  the 
guidelines  in  the  Congressional  Record3  for  October  14, 
1981.  The  new  guidelines  permit  off-air  recording  and  the 


use  of  broadcast  transmissions  for  educational  purposes  in 
some  circumstances,  but  the  intent  is  to  limit  the  use  and 
retention  of  recorded  programs  so  that  copies  may  not  be 
used  as  substitutes  for  the  purchase  or  licensed  use  of  copy- 
righted works.  The  restrictiveness  of  the  1976  Act,  on  which 
the  guidelines  are  based,  was  made  clear  by  the  Ninth  Circuit 
Court  of  Appeals'  decision  in  Universal  Cities  Studios,  Inc. 
v.  Sony  Corporation  of  America  ( 1 98 1  ).4  The  court  held  that 
off-air  taping  by  home  video-recorders  is  an  infringement  of 
the  law  and  anyone  who  makes  such  recordings  is  liable  for 
damages.  Commenting  on  the  decision,  David  Ladd,  the 
Register  of  Copyrights,  said  that,  now  that  the  judgment  has 
been  suspended  pending  an  appeal  to  the  Supreme  Court, 
Congress  should  "frame  legislation  that  would  balance  the 
need  for  public  access  to  video  programs  with  the  need  to 
compensate  the  creators  of  such  programs."5 

The  new  guidelines  for  videotaping  are  set  out  below. 

(continued  on  page  IS) 


2.  23  Chronicle  of  Higher  Education  1 1    (Dec.  16, 

3.  1 2  American  Libraries  663  (Dec.  198 1 ). 


4.659  F.2d  963  (9th  Cir.  1981). 

5.  12  American  Libraries  663  (Dec.  1981). 


Guidelines  for  Off- Air  Recording  of 
Broadcast  Programming  for  Educational  Purposes 


1.  The  guidelines  .  .  .  apply  only  to 
off-air  recording  by  non-profit  education- 
al institutions. 

2.  A  broadcast  program  may  be  re- 
corded off-air  simultaneously  with  broad- 
cast transmission  (including  simultane- 
ous cable  re-transmission)  and  retained 
by  a  non-profit  educational  institution 
for  a  period  not  to  exceed  the  first  forty- 
five  (45)  consecutive  calendar  days  after 
date  of  recording.  Upon  conclusion  of 
such  retention  period,  all  off-air  record- 
ings must  be  erased  or  destroyed  imme- 
diately. "Broadcast  programs"  are  televi- 
sion programs  transmitted  by  television 
stations  for  reception  by  the  general  pub- 
lic without  charge. 

3.  Off-air  recordings  may  be  used  once 
by  individual  teachers  in  the  course  of 
relevant  teaching  activities,  and  repeated 
once  only  when  instructional  reinforce- 
ment is  necessary,  in  classrooms  and  simi- 
lar places  devoted  to  instruction  within  a 
single  building,  cluster  or  campus,  as  well 
as  in  the  homes  of  students  receiving 


formalized  home  instruction,  during  the 
first  ten  (10)  consecutive  school  days  in 
the  forty-five  (45)  day  calendar  day  reten- 
tion period.  "School  days"  are  school 
session  days— not  counting  weekends, 
holidays,  vacations,  examination  periods, 
or  other  scheduled  interruptions — within 
the  forty-five  (45)  calendar  day  retention 
period. 

4.  Off-air  recordings  may  be  made  only 
at  the  request  of  and  used  by  individual 
teachers,  and  may  not  be  regularly  re- 
corded in  anticipation  of  requests.  No 
broadcast  program  may  be  recorded  off- 
air  more  than  once  at  the  request  of  the 
same  teacher,  regardless  of  the  number 
of  times  the  program  may  be  broadcast. 

5.  A  limited  number  of  copies  may  be 
reproduced  from  each  off-air  recording 
to  meet  the  legitimate  needs  of  teachers 
under  these  guidelines.  Each  such  addi- 
tional copy  shall  be  subject  to  all  provi- 
sions governing  the  original  recording. 

6.  After  the  first  ten  (10)  consecutive 
school  days,  off-air  recordings  may  be 


used  up  to  the  end  of  the  forty-five  (45) 
calendar  day  retention  period  only  for 
teacher  evalution  purposes,  i.e.,  to  deter- 
mine whether  or  not  to  include  the  broad- 
cast program  in  the  teaching  curriculum, 
and  may  not  be  used  in  the  recording 
institution  for  student  exhibition  or  any 
other  non-evaluation  purpose  without 
authorization. 

7.  Off-air  recordings  need  not  be  used 
in  their  entirety,  but  the  recorded  pro- 
grams may  not  be  altered  from  their  origi- 
nal content.  Off-air  recordings  may  not 
be  physically  or  electronically  combined 
or  merged  to  constitute  teaching  antholo- 
gies or  compilations. 

8.  All  copies  of  off-air  recordings  must 
include  the  copyright  notice  on  the  broad- 
cast program  as  recorded. 

9.  Educational  institutions  are  expected 
to  establish  appropriate  control  proce- 
dures to  maintain  the  integrity  of  these 
guidelines. 
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Photocopying 

Guidelines  that  cover  photocopying  of  publications  for 

v  educational  purposes  by  libraries  and  classroom  teachers 

.-_-  were  tested  recently  in  a  suit  brought  by  three  music  pub- 

fri   lishers  against  a  small  publicly  supported  college  in  Virginia. 

Die  Oxford  University  Press  and  two  other  publishers  alleged 

jthat  the  school's  music  department  violated  the  owners' 

'copyrights  in  photocopying  five  Christmas  songs  without 

the  publishers'  permission.  The  school  and  the  chairman  of 

the  music  department,  defendants  in  the  case,  claimed  that 

any  violation  of  the  law  on  their  part  was  innocent,  but  the 

parties  settled  the  suit  out  of  court  after  the  school  agreed  to 

pay  damages  and  attorneys'  fees.6 


The  Attorney  General  of  Virginia  followed  the  settlement 
with  a  memorandum  advising  that  permission  from  copy- 
right owners  is  required  for  photocopying  material  that  does 
not  meet  "fair  use"  provisions  of  the  copyright  law.7 

The  Ad  Hoc  Committee  on  the  Copyright  Law,  an  agency 
in  Washington  whose  purpose  is  to  advise  the  educational 
community,  urges  educators  to  "live  up  to  the  spirit"  of  the 
law  but  resist  any  attempts  by  copyright  owners  to  place 
unfair  restrictions  on  the  public's  access  to  information.8 

Also  worth  mentioning  is  the  fact  that  broadcasts  that  are 
not  copyrighted  may  be  copied  in  their  entirety  and  kept 
indefinitely. 


MPA  Newsletter  I  (Nov.  1981) 


7.  Ibid. 

8.  12  American  Libraries  663  (Dec   1981). 


Recent  Court  Decisions 


I 


RANKING  OF  TEACHERS  FOR  NONREAPPOINT- 
MENT— A  MANAGEMENT  PREROGATIVE.  Boardof 
Education  v.  Wyckoff  Education  Association,  168  N.J. 
Super.  497, 403  A.2d  91 6.  cert,  denied,  8 1  N.J.  349, 407  A.2d 
1222(1979). 

Facts:  The  school  board  ordered  all  nontenured  teachers 
to  be  ranked  on  the  basis  of  their  performance  evaluations. 
The  board  then  notified  the  four  lowest-ranked  teachers  that 
they  would  not  be  reappointed.  After  a  hearing,  two  of  these 
teachers  were  reappointed.  The  other  two  filed  a  grievance, 
arguing  that  although  it  is  the  board's  prerogative  not  to 
renew  contracts,  ranking  untenured  teachers  exceeded  the 
evaluation  procedures  in  the  collective  bargaining  agreement 
and  denied  due  process.  The  arbitrator  reasoned  that  the 
evaluation  procedures  assured  re-employment  to  a  teacher 
who  did  "a  fine  job"  and  that  the  board's  ranking  impermissi- 
bly conditioned  the  assurance  of  re-employment  on  the 
relative  performance  of  the  teacher.  The  board  brought  suit 
to  have  the  arbitrator's  decision  reversed. 

Holding.  The  court  reversed,  saying  that  the  ranking  of 
nontenured  teachers  was  within  management's  prerogative 
to  adopt  criteria  for  its  nonrenewal  decisions.  It  said  that  the 
board  was  not  obliged  to  rehire  all  nontenured  teachers  who 
did  a  "good  job."  The  criteria  that  the  board  selected  for  its 
decision  were  matters  of  "major  educational  policy  and  as 
such  must  be  considered  managerial  prerogative."  Having 


the  rights  not  to  renew  and  to  select  criteria  for  the  decision, 
the  board  may  rank  teachers  to  determine  which  ones  to 
renew.  This  board  only  did  explicitly  and  with  a  formal 
procedure  what  it  would  have  done  "subjectively" — "rank 
the  teachers  under  consideration  to  determine  which  to  renew 
and  which  not  to  renew.  To  express  [officially  adopt]  such  a 
process  is  no  less  logical,  valued,  or  desirable." 


UNEMPLOYMENT  COMPENSATION-OFFER  OF 
SUBSTITUTE-TEACHER  STATUS  TO  LAID-OFF 
FULL-TIME  TEACHER  NOT  A  REASONABLE  AS- 
SURANCE OF  RE-EMPLOYMENT.  Fort  Wayne  Com- 
munity Schools  v.  Review  Boardof  the  Indiana  Employment 
Security  Division,  428  N.E.2d  1379  (Ind.  Ct.  App.  1981). 

Facts:  A  second-year  teacher  received  notice  that  he  might 
be  laid  off  at  the  end  of  the  academic  year  because  of  an 
anticipated  reduction  in  teaching  positions.  The  notice  said 
that  he  might  be  rehired,  since  few  teachers  had  been  laid  off 
in  the  past,  but  in  any  event  he  would  be  assigned  to  a 
position  as  substitute  teacher  if  he  was  not  recalled.  The 
notice  also  stated  that  laid-off  teachers  would  be  given  prior- 
ity as  substitute  teachers. 

The  teacher  had  received  a  similar  notice  the  preceding 
year  but  had  been  re-employed  in  August.  For  the  year  in 


16     School  Law  Bulletin 

question,  however,  he  sought  leave  to  return  to  graduate 
school  for  the  following  academic  year  when  his  efforts  to 
find  other  employment  failed.  When  request  for  leave  was 
denied,  he  resigned  and  filed  a  claim  for  unemployment 
compensation  for  the  weeks  between  the  end  of  the  academic 
year  and  his  resignation. 

Holding:  The  court  held  that  the  teacher  was  entitled  to 
unemployment  benefits  because  he  had  neither  a  contract 
nor  reasonable  assurance  of  similar  professional  employment 
in  the  following  academic  year  and  thus  was  unemployed. 

Past  experience  is  inadequate  assurance.  The  experi- 
ence of  the  school  district  had  been  that  few  teachers  were 
laid  off.  Moreover,  the  plaintiff  had  been  re-employed  fol- 
lowing a  similar  notice  the  year  before.  Nevertheless,  the 
court  rejected  the  district's  argument  that  its  past  layoff 
experience  was  reasonable  assurance  of  employment.  The 
plaintiffs  mere  hope  of  continued  employment  in  an  instruc- 
tional capacity  as  a  regular  teacher  did  not  meet  the  statute's 
requirement  of  reasonable  assurance. 

Conversion  of  full-time  teacher  to  substitute  status  is 
inadequate  assurance.  The  court  noted  that  the  plaintiff  had 
been  assured  that  he  would  receive  priority  consideration  for 
substitute  teaching  assignments,  but  it  concluded  that  such 
placement  was  not  reasonable  assurance  of  employment 
within  the  meaning  of  the  statute.  The  court  rejected  New 
York  and  Pennsylvania  cases  holding  that  the  involuntary 
conversion  of  a  full-time  teacher  to  substitute  status  was 
reasonable  assurance,  because  the  economic  reality  was  that 
the  plaintiff  would  have  been  reduced  from  full-time  employ- 
ment to  infrequent  work  at  a  greatly  reduced  compensation. 


FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
ARE  REQUIRED  IN  TEACHER  DISMISSALS.  Powers 
v.  Currituck  Board  of  Education,  52  N.C.  App.  631  (1981). 

Facts:  A  tenured  teacher  was  dismissed  following  a  full 
hearing  before  the  board.  The  teacher  was  represented  by 
counsel,  and  a  complete  transcript  was  made.  The  board 
made  no  findings  of  fact  or  conclusions  of  law  when  it  voted 
to  dismiss  and  the  teacher  sued,  claiming  this  to  be  a  required 
act.  The  trial  court  upheld  the  dismissal,  and  the  teacher 
appealed. 

Holding:  The  appeals  court  vacated  the  judgment.  In 
Weber  v.  Board,  301  N.C.  83  (1980),  the  North  Carolina 
Supreme  Court  had  vacated  a  court  of  appeals  opinion  that 
upheld  a  teacher  dismissal  because  the  school  board  had 
made  no  findings  of  fact  or  conclusions  of  law.  "Following 
the  mandate  in  Weber,"  the  court  of  appeals  ordered  the  case 
remanded  for  board  findings  of  fact  and  conclusions  of  law. 


UNEMPLOYMENT  COMPENSATION  FOR  SUMMER 
MONTHS    AWARDED    TO    TENURED    TEACHER 
NOTIFIED  OF  POSSIBLE  RIF  BUT  NEVER  TERMI-1 
N  ATED.  Olson  v.  Special  School  District  No.  1, 309  N.  W.2d  | 
325  (Minn.  1981). 

Facts:  Olson,  a  tenured  teacher,  received  notice  in  May  I 
1979  that  she  might  be  terminated  because  the  Minneapolis  i| 
schools  had  lost  money  and  students.  A  position  became 
available  in  August,  and  Olson  was  notified  that  she  would 
not  be  laid  off.  Nevertheless,  the  state  unemployment  agency 
awarded  her  unemployment  compensation  for  the  summer 
break.  It  said  that  the  school's  notice  made  inapplicable  the 
state  statute  that  prohibits  unemployment  compensation  to  i, 
teachers  during  the  summer  months.  Like  most  other  such 
state  statutes,  the  statutory  provision  on  summer  vacations  i 
provides  that  a  teacher  is  not  eligible  to  receive  unemploy- 
ment compensation  if  there  is  a  contract  or  reasonable  assur-  , 
ance  that  she  he  will  teach  the  next  school  year. 

Holding:  The  court  agreed  that  Olson  was  entitled  to 
benefits,  even  though  the  employment  relation  had  not  been 
severed  and  income  had  not  been  lost.  The  court  said  that 
"[sjince  tenure  does  not  obligate  the  teacher  to  continue  in 
employment,  it  cannot  be  considered  a  contract."  Olson  also 
had  no  reasonable  assurance  of  employment  for  the  follow- 
ing academic  year  because  she  had  been  notified  of  potential 
layoff. 

The  court  was  disturbed  by  the  result.  First,  benefits  were  \ 
paid  where  there  was  no  termination  of  employment  and  no 
loss  of  wages,  counter  to  what  unemployment  compensation 
law  contemplates.  As  a  result  of  the  agency's  decision,  the 
school  district  has  stopped  giving  notice  in  the  spring  of 
potential  layoff  to  tenured  teachers  in  order  to  avoid  liability 
for  unemployment  compensation  when  the  layoff  turns  out 
to  be  unnecessary. 

The  courts  of  other  states  need  not  reach  the  Olson  result. 
The  purpose  of  the  statute  disqualifying  a  teacher  under 
contract  from  unemployment  benefits  is  based  on  the  eco- 
nomic security  arising  from  the  right  of  continued  employ- 
ment enforceable  against  the  school  district.  Whether  the 
school  district  has  an  enforceable  right  against  the  teacher  is 
irrelevant  to  this  purpose.  Thus  tenure  status  should  be 
construed  as  a  contract  for  purposes  of  disqualification  of 
teachers  for  vacation  unemployment  benefits.  The  congres- 
sional report  accompanying  the  federal  statute  on  which 
state  teacher  disqualification  statutes  are  modeled  states 
flatly,  "A  contract  is  intended  to  include  tenure  status."  [H. 
Conf.  Rep.  No.  1745,  94th  Cong.,  2d  Sess.  12,  reprinted  in 
1976  U.S.  Code  Cong.  &  Ad.  News  6032, 6036,  commenting 
on  amendment  codified  at  I.R.C.  §  3304(a)(6)(  A)(i)(  1976).] 


